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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,
CHd Red Butlding , 38 M.G. Marg, Civit Lines, Allaiabad

Date of hearing/decision: 18.11.2015

Miscetlaneous Application No.51750 of 2015
Stay Application No.54180 of 2014 and
Service Tax Appeal No.53735 of 2014

Arising out of the order In -orfglnal No.78/Commissloner/Nolda/
2013-14 dated 28.3.2014 passed by the Commissioner of Central
Excise, Customs, Service Tax, MNoida.

For approval and slgnature:

Hon'ble Mr. Anil Cheudhary, Judicial Member
Hon'bte Mr, C.). Mathew, Technical Membar

1 [ Whether Press Reporter may be allowed to ses the Order
for publication as per Rule 26 of the CESTAT {Procedure) g
Rules, 19827 N

{Procedure) Rules, 1982 for publication in any (ﬁ,&;) i
authoritatlve report or not?

3]

‘Whether their Lordships wish to see {he falr copy of the
Order? SQD'\"\

4 | Whether Order is (6 be circuiated to the Deparimental

authorities? UBQ))

Interarch Buliding Product Put, Ltd. . Appellant
Vs,

C.CE& S.Tax, Noida Respondent
Appearance:

Present Shrl Shailesh P, Sheth, Advocate for appetlants
Present Shii Devendra Nagvenkar, AddiHonal Commissioner {A.R)
for the respondent/Revence

Corany; Hon'ble Mr. Anil Choudhary, 2udiciat Member
Hon'ble Mr. C.3. Mathew, Technlcal member 9
AN
7
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ot TIOCT3 (2016

Per Anil Chiﬁ:ﬁéﬁy’?ﬁ;ﬁ/ ORDER M}‘
Heard both the parties.
2. Early hearing application s allowed and both the s
appllcation & the appeal are taken up together for disposal  with
the consent of the parties.
3. The appellant herein ts 2 manufacturer of pre-fabricated
'huﬂdlng matarials and thereafter undertakes crection of structures
at site. The appellant was discharging service tax liability since
September 2004 under classification of “Commercial or Industrial
Construction Service. The appetlant In the calculation of the service
tax Habillty, took credit of the exclse duty paid on the value of
materials utilised in their construction actlvity, which was
discharged on the gross amount of the construction activity i.e.
including the materfals, The appellant was also regularly  paying
thelr tax liability and was also fliing ST-3 return, which is an
admitted Fact.
4. A show cause notlce dated 23.10,2012 was issued. It
appeared to Revenue that correct classification will be “works
contract” instead of *Commercial or Industrial Construction Service”
and it accordingly appears that the appellant have availed
inadmissible Cenvat Credit on thls material portion of Input, It
further appears that as services were classifiable under Works
Contract, the appebiant could not have discharged the liability on
the gross value received for construction actlvity as well as availing

of the Input credit on the materiat component, It also appears that
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.._t_he gppellant fias passed on excess Cenvat Credit to the custamers.
%he .a.ppelianF hergin contesteld the show cavse notice and the same
was adjudicated by the impugned order dated 28,3.2014 for the
extended perlod holding that correct classificatlon 18 Works
Contract service and accordingly, the appellant Is not entitled to
Cenvat Credit on the input and further without giving option to the
sppellant the liability has been worked out under Rute 3 of
Cemposition Scheme for Payment of Service Tax Rules, 2007
Being aggrleved | the appellant is before this Tribunal.

5, Ld. Counse| for the appeflant argues that under Section 67
the appellant has aplion to pay service tax on the qross amount by
taking Incidental benefit of cenvat credit on the input and Input
services as per the Scheme of the Act. Further, Sectlon 87(4} can
be resorted te anly in the case there have been difficulty in arriving
ab on the taxabie valve under sub-section (1), (2) and {3} of
Sectlon 67 of the Act. It is further urged that Composition Scheme
is optional Scheme and the same cannot be enforced or thrashed
upon by the assessee. It is further urged that Coordinate Bench of
this Tribunal In the case of 5.V, Jiwani vs, C.C.E. & 5.Tax, Vapl -
2014 (35} STR 351 (Tri-Ahmd.) vide Final Order dated 10.3.2014
hekd that even in case of Works Contract the appellant Is entltied to
discharge the tax |iability under Section 67(1}, {2) and {3) and the
residuary sub-section (4) of Section 67 cannot be enforced upon
the assessee. I is further held that In case tax Hability is discharged
on the gross value under Section 67{1} the appeliant/assessee is

entitied ta Cenvat Credit of Iput and knput service. It Is further



brought to our notice thal order of the Tribunal in the case of
S,V..Jiwani {supra) was pronounced and made available to the
assesseg  after passing of the impugned order. Hence the [d.
Commissioner did not have the benefit of the law explained by this
Tribunal. In this view of the matter, ld. Counsel prays for setling
aside the impugned order for de novo determination of the tax
fiability in terms of law explained by the Tribunal in 5.V. liwani case

and other rulings as may he brought to the notice of the authorlty.

td. Counsel alse arques on the fimitation aspect that there js no
suppression or contumadcious conduct on the part of the appeliant
and as such the extended period is not at{racted.,

G, ld. A.R. for Revenue reffes on the Impugned order and
further states that matter may be remanded to the adjudicating
authority in view of subsequent pronouncement of the law by the
Tribunal.

7. Having consldered the rival contentions, we fingd It fit and
appropriate in the interest of justice set aside the Impugned order
and remand the [ssue to the Adjudicating Autherity who shall re-
determine the tax liability after hearing the appeliant and
considering the case-faw of this Tribunal in S.V. Jivani {(supra) and
other case law as may be brought to the notica of the authority, We
further make it clear that all the issues are kept open. Thus the
appeal Is allowed by way of remand. Stay application alse stands

dispesed of, We further direct the k. Commisslonar to pass de

nove order within peried of three months from the date of receipt of
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this order. The appelant is also directed to appear befare the
Adjudicating Ath-:::rity and Se.ek opportunity of hearing.

8. Appesl atlowed by way of remand. Misc. Application and Stay
Application disposed off.

{Pronounced in the open Courl}

-

e e~
= S

=1 ~

7 LAnlE Cnoudhary)
Judlcial Member

F'-“‘-_h': @)‘*_’""_’ﬁ}
(CL M v
T tal trermber

sy
.-rue ~
Eﬂ"'ﬁ ,.,H. . }ﬂ'lé
s T I Lo qu
g il T
el s et
S I F"E:;.: w'l-i?- s
RS CC A L I
A T T
b 11&‘ ql'd_d'ri"r _‘“,“_‘u'i_l qi.'ﬁ?"-”‘ '5
..{Tl_ Ty W PR hﬂ;}_‘g

5




