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2 ST, dppeal Ne 5388744

Per Mr. Anil Choudhary

The issue in this appeal is with regard to Cenvat credit avaifed
on common services utilized by the appeliant for rendering taxable
output services and clearance of exempt goods being books ang CD
published by them. This appeal is against order in appeal dated
25/2/14 passed by the Commissioner of Central Excise, Customs &

5.Tax, Nolda.

2. The brief facts are that the appellant Is a publisher of law books
CD which are goods and aiso provides output service under the
classification “onfine information and data base service” as defined
uhder section 65 {75} of the Finance Act, 1994, The appeliant
maintalned the website for providing the output service which
subscribers of date base access and retrieve information therefrom.
That SCN dated 17/9/12 was issued, as it appeared to revenue that
the appellant have utitised commaon Input services for manufacture
and clearance of exempt goods and also in providing taxable output
service but have failed to either pay 5%/6% as required under Rule 6
{3}i} or Cenval credit in the ratlo of turn over under rute 6(3} (i) of
CCR. Accardingly, the show cause notlce propoused to bifurcate the
cornrron input service for the period 2007-08 to 2011-12 in the ratio
of turn over, totaliing to Rs.12,29,646/- aleng with interest and further
penalty was proposed under Rule 15 of the CCR Rules, 2004. The

appellant contested the show cause notice by stating that some of the

services considered as common services like Internet service, web-
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hosting service, content services, renting of immovable property
services and manpower recruitment cervices, are exclustvely
attributable to taxable output service. As regargds input service under
the category renting of immovable property, the appeliant contended
that there are two separate renpt agreements, one is for the space
occupied for taxable output service for which rent is paid and the other
is for cieaning of exempted goods for which no rent have been charged
by the owner or the service provider. Both agreements are of even
date. Further, the appellant admitted the liahllity for reversat on
common input services like, courier service, rnanpower recruitment
service, advertlsement services et calera and bifurcated the credit in
the ratlo of turn over, pursuant to issue of show cause notlce and prior
to passing of the order in appeal, the payment for cammon services
was made with interest. Vide order-In-original dated 26/7/13, the
proposed demand was confirmed for Rs.12,29,646/- with equal
amount of penalty under Rule 15 (3} of CC Rules, 2004,  Further,

interest was also demanded under Rule 14 of CCR.

3. Being aggrieved, the appellant preferred appeal before the Id.
Commtissloner {Appeals). It was urged that so far the Internet service
and content service 1s concerned, the same [s exclusively attributable
to taxabie service as well as renting of immovable property which was
occupied exclusively for taxablie output service in view of separale
agreement for the same. The Id. Comimissioner (Appeals) observed
that Internet service and content service can be used for printing of

books and preparation of recorded CDs. In thls age of information
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technology, stsence of internet and related fields in business related

PRI

to knowledge/intellect cannot be conceived., Further, the content for
the books and CDs can be obtained by using the input services being

Internet service and content service, and as such Internet service and

AL T

content service cannot be exclusively used for taxabie service, As
regards, renting of the separate premises, it was noticed that the rents
agreement for use of space for creation of CDs and books does not
have any clause for payment of rent. It was inferred that as separate
premises is usad but no separate rent is being paid, hence, the Cenvat
credlt of service tax paid on renting of the property, also carrigs the

component of Cenvat credit taken in respect of service tax pald in
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1 respect of the exempted goods. 50 Far the reversal was made by the
appellant in respect to other services, It was held that the same does
not represent the correct flgure and accordingly, the appeal was

dismissed.

4, Being aggrieved, the appeliant is in appeal before this Tribunal,

5. The |d. Counsel for the appeliant urges that with respect to
sarvice charges pakd to the Telecom Company for hosting their website
through thelr service, are wholly attributable to taxable output service,
Similarly, content service is required to convert physical data into
digital dalta, which is a pre-requisite for online information in the
computer language on I:'he server.  Accordingly these services
exclusively used for the purpose of rendering outcome service which Is

taxable and as such, the id. Commissioner  has erred in considering

that the same as common input servlce. So far as renling of premises,
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iz concerned, appellant is providing output tax service having occupied
x for monthly rent @ Rs.40/- per Sg/ft with effect from 1% April, 2007
and the appellant is occupying about 2083 Sg/ft. From the same
lzndlord vide separate agreement of even date, the appeliant hava
accupied a portion of 2™ floor In the same premises/building, which is
also used by the employee of landiord and the appellant have been
allowed to utilise 6 work stations without any rent from where they are
dolng publishing of printing books and CD which is gxempted from
duty. Accordingly, the id. Counsel prays that Lhe reversal made by
them, may be accepted and the balance demand Is waived, along with

penalty. So far penalty is concerned, it is urged that all the

transactlons are properly recorded in the books of accounts
malntained by them,  and there was no malafide intention andfor

suppression on their part,

6.  The id.A.R. for the revenue relies on the Impugned order and

prays for dlsmissal of the appeal.

7. Having considered the rival contentions, T find that Internet
service, web-hosting service and content service is wholly attributable
to the activity of rendering taxable output service. Thus, the demand
attributable to these input services is set aside. So far renting of
premises is concerned, it is evident that the space provided on 2"
Flour of the same building is for the exempt activity of publishing of
- books and CDs, have been provided without rent in consideration of
the rent paid Rs.40/- per Square fit vide the ceparate agreement for
2083 Squarefft, Thus, T remand the Issue of Input rent to the
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adjudicating authority, with directlon o ascertain the space occupied
for providing exempt actlvity and thereafter, re-distributegf the rent In
the ratlo of space and accordingly, the appellant will be liable for
revarsal of Cenvat credlt attributable to the space occupled for

exempted activity.

8. So far penalty 1s concerned, I find that the appellants have
co-pperated  with the revenue by providing the information,
requisitioned from time to time. The Issue |5 of interpretation of the
statutes. No case is made out of deliberate default or contumacious
conduct an the part of the appellant. Under such circumstances, taking
lenient view, I reduce the penalty to Rs.25,000/- under Rule 15 (3) of

the Cenvat Credit Rules.

o, Thus, the appeal s sllowed in part and remanded in part as
[ndicated above. The appellant is directed (o appear before the
adjudicating authority within a period of 8§ weeks from the date of

receipt of a copy of this order and seek an oppotunity of hearing,

{Dictated and pronounced in the open Court)
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{ANIL CHOUDHAR‘V}
mm MEMBER (JUDICIAL)







