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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

5.7, Appeal No, 55003/14

Arising  out of  OIA No. NOI/EXCUS/000/APPL/48/2014 dated
26/02/2014 passed by the Commissicner (Appeals-1}, Central Exdise,
Customs & 5.Tax, Noida.
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2 &1 Appeal No 35003/14

Per Mr. Anil Choudhary

The Appefient, M/s B. S N. L., is in Appeal against Order-in-
Appeal No, NOT/EXCUS/OD0/ARPL/A8/2014 dated 26/02/2014 passed
by the Commissioner (Appeais), Central Excise, Customs & 5.Tax,
Noida.
2. The issue involved In this appeal, is whether the imposition of
penalty equlvalent to service tax under Section 78 of the Finance Act,
1994, is proper or not.
3. The brief facts of the case are that during course of Audit, It was
abserved that the appellant have not pald service tax amounting to
Rs.1,08,655/- during the period 3/3/09 to 19/5/09 on account of
taxable service provided to the customers located in SEZ, Nolda.
Under notification Number 972009 ~ ST dated 3/3/2009, appellant had
realised Rs. 7,68,682/- agalnst such services provided to the
customers. It was pointed by the sudit that the appellant was requlred
to pay service tax of Rs.79,174/- involved In respect of the realization
of Rs.7,68,682/-. Further, it was noticed by the Audit that the
Appellant is aiso providing exempled services girmultanecushly under
“Willage Panchayat Yojna” but were not maintaining  separale
recards/books for taxable 8 exempted services. Therefore, it
appeareg to Revenue that the appellants were required to pay an
amount equal to 5% or 6% of the value of axempted services under

Rufe & {3)(i} of Cenvat Credit Rujes, 2004. On such, realization for

exempt service was of Bs.4,39,721/- and attracts secvlce tax of




3 5.7, Appeal Ne.§ 00324

Re.?29,481/-. 1t was further mentioned in the show-Cause notice dated
249.08.2013 that the appellants  have paid a total amount  of
Rs.1,08,655/- { Rs. Qe.79,174/- + Rg.29,481/-) vide e-receipt
Sl.No.50124 dated 11.04.2011, but failed to pay interest thereof.
Accordingly, the appeilants were required to show-cause as to why the
sald amount of Rs.1,08,655/- be not demanded and recovered  and
further, be appropriated cince the whole service tax has been paid and
why the interest of Rs.30,166/- be not demanded. Further, penalty
was proposed under Section 77 & 78 of the Finance ACt, 1994, It

_ appearep Lhat the appeiiams dld npt fsle dny reph,f tp the shpw -calise

idEGID dated 29082D13,5hpw cause _notice was
| emam:i of .'.mterpst and pbsewed that the
appeliant deposited the whote armount of service ax prior o issuance
of show-cause notice and penalty of fs, 1,08,675/- was Imposed under
Sactions 77 & 78 of the Finance Act, 1994 on account of failure Lo pay
service tax in time, suppression of material facts from the department
by not reporting in the Service Tax-3 Returns.

4, Being aggrieved, the appeliant preferred an appeal before the
id.Commissioner {Appeals} on the ground that no show-cause notice
Was repuirec! to be issued under Section 73 under the fact that the
appeliant had already deposited the entire service tax objected by the
Audit and as the fransactions were praperly racorded in the books of
account, ordinarily maintained, no case of suppression of facts with
intent ko evade service tax is made out. In the ipugned order, the

ld.Commissioner {Appeals) ohserved that the demand of service tax

o
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have been confirmed on the value of exempted services provided
under “Village Panchaval Yojna” and appropriated but there was
emergence fallure on the part of the appellants, as the same was paid
upon the objection of Awdit along with interest. It has been further
observed that the appellants bave deposited the amount of tax out of

i their own pocket well before the issuance of show-cause notice. As

such, no action was required to be taken under Section 73 of the Act
and the impugnad order should be sel aside as there s no
contumacious conduckt or no actlon with Intent to evade tax. As such,
levy of penaity is bad in law and on merit also. However, the
Id.Commissioner {Appeals) rejected the appesat and upheld the order-
in-crigiral,

5. Being aggrieved, the appeltant 1s in appeal before this Tribunal
on the ground urged before the Commissioner (Appeals}.

B. Heard both sides.

7. Having considered the rival contentlons, I find that the appellant
have deposited the tax on being polnted out by the revenue much
before the [ssue of show cause notlce. Further, I find that the
transaction was properly recorded in the books of account regularty

maintalned by the assesseefappellant. I find that the issue was

interpretational of notification and exempt on provisions and no active
concealment or contumacious conduct having been found on the part
of the appellant. Thus, I allow the appeal and set aside the penaity

imposed under section 77 and 78 of the Act. T alsg, hold that Imposition
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of joint penalty is bad and the appeal is allowed on this score also. The

appellant is entitied to get consequential benefit, I any, in accordance

weitte faw,
{Dictated and pronounced in the open Court)
/I L
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mm {ANIL cuuununn‘r}

MEMBER {JUDICIAL)




