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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
0id Red Building, 38 M.G. Marg, Civil Lines,
Allahabad

DATE OF HEARING /DECISION 17/12/2015,

Service Tax Stay Application No. 60323 of 2013 in Appeal No.
59636 of 2013

[Arising out of the Order-In-Appeal  No, 85-86/ST/GZR/2013 dated
15/05/2013 passed by The Commissloner (Appeals), Central Excise,
Ghaziabad.]

for Approval and signature °

Hon'ble Shri Anil Choudhary, Member { Judicial)

Hon'ble Shri B. Ravichandran, Member (Technical}
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Shri Rajesh Chhibber, Advocate - for the appailants.

Shri D.K. Sinha, Authorized Representative (DR) — for the Respondent,

CORAM : Hon'ble Shri Anil Choudhary, Member {Judicial}
Hon'ble Shri B. Ravichandran, Member {Technical)




cinal Order No. 10 109 12015 Dated @ 17712
S'rf’rg/orlngﬁ. No 7@{31;;/3_515«.

per, Anil Choudhary ;-

M Wkt M. TE Sl e

Heard the parties. The issue invalved in this appeal is regarding
taxabllity of receipts by Lhe appellant - cantractor for construction of
single storey houses for Greater Noida Industrial Develapment Authorily.
The appeliant had undertaken the work in 2007-2008 and were under the
impression that no sarvice tax is leviabie as carified by the principte -
Greater Nolda Authority (for short). On peing so advised the appeliant
tonk registration in the year 3008 under the category ‘Commercial and
Industrial Construction Service' (CICS). On being noticed from the Service
Tax Department for payment of cervice tax, the Greater noida Authority
calculated the service taX under the category of works contract’ and
accordingly calculated the amount of tax Rs. 13,87, 524/- and the said

amount was accordingly disbursed and deposited lo the Revenue on

n7/1/2009, as is evident from the arder-in-original. The learned Counsel
for the appellant have contested the demand on the ground that show
cause notice was issued under CICS category whereas the tax have been

imposed vide arder-in-original under construction of recidential complex

cervice’, He further Infonned that now the lssue is settled by the Hpn'bm_
Suprame Court in the cacse of Larsen & Toubro Ltd. vs. Union of India
reported in 2015 - TIOL — 187 - 5C - 5T, wherein it has been held that

no service tax ks exigibie were there 5 a cornposite contract involving
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both service and materlal eflements prior to 01/6/2007 when works
contract was brouglyt on statute as & vaxable category. Accordingly, the
learned Counset pleads that the matter needs to be remanded as the aw
is clarified by the Apex Court for the re-calculation of the tax liability.
More so, In view of the fact that tax have been levied for some period in
the present impugned order for the perlad pricr to 01/6/2007, which is
not exigible. He further prays that in view of the law being unsettled at
that time and highly iitigated as to works contract, there have been no
case of defiberate default or contumadcious conduct on the part of the
appetlant, which is evident from the impugned order, no penalty is

Imposable and the penaitles imposed are fit to be sef aslde.

2. The learned AR for Revenue supports the impugned order in view of

i
i
H
H
i

i the law pronounced by the Apex Court he satd that the matter may be

remanded for re-caiculation.

3. Having considered the rival contentions, we hoid that the
appropriate classification in the case of appellants is 'works contract’
service. Accordingly, we remand the matter to the Adjudicating Authorlty
ta re-determine the tax lahility under waorks contract service with
compasition scherne as opted by the appellant, in view of the law
pronounced by the Apex court in the case of Larsen & Toubro Ltd.
(supra). In the fact and circumstances, we find that there are no
dellberate latches in compliance on the pafrt of the appellant who had

taken effective steps and deposlted the admitted tax prior to passing oOf
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the order-In-original. In this view of the matler, we set aside the penalties
imposed. Thus, the appesl is remanded for re-calculation of the tax

liabifity in accordance with law. The stay application is also disposed of.

{Order dictated and pronounced in the open couit.)

{Anil Choudhatry) |
Member (Judicial)

(B. ﬁahicﬁandf‘aﬁ*) '
i Member (Technical)

amerr
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