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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH: ALLAHABAD

SINGLE MEMBER BENCH

ST/70081/2016-ST(SM),
ST/70082/2016-ST(SM)

Dated of Hearing/decision: 31/8/2016

[Arising out of Order-in-Appeal  NO. NOI/SVTAX/000/APPEALS-
1/275/2015-16 dated 12.10.2015 passed by Commissioner (Appeals),
Centra! Excise, Meerut]

For approval and signature:

Hon’ble Shri Anil G. Shakkarwar, Member (Technical)

1. Whether Press Reporter may be allowed to see No
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whetiar it would be released under Rule 27 of ) Yes
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair Seen
copy of the order?

4. Whether order is to be circulated to the Yes
1 Department Authorities?

Contata Solutions Pvt. Ltd Appeliant
Vs. |

C.C. & C.E. & 5.T. Noida rRespondent.

Appearance:

Present for the Appellant: Shri Nishant Mishra, Advocate
Present for the Respondent: Shri Rajeev Ranjan (Joint Commissioner} A.R.

Coram: Hon’ble Shri Anil G. Shakkarwar, Member {Technic = q?*\\
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Per: Anil G. Shakkarwar

These two appeals filed by assessee have the same issue but for

different periods. Therefore, they are taken up together for decision.

2. The appellant is provider of taxable service namely Information
Technology Software Services and registered with the department.
The appellant on 9/5/2014 filed a refund claim amounting to
Rs.4,98,117/- under Notification No. 27/2012-CE(NT) dated
18.6.2012 issued under Rule 5 of the Cenvat Credit Rules, 2004 for
the quarter from April, 2013 to June, 2013. The original authority
allowed the said refund through Order-in-Original No. 04-5TD-
1/2015-16 dated 1.4.2015. The appeliants filed another similar
refund claim amounting to Rs.4,19,552/- for the guarter July, 2.Q13 to
September, 2013 on 29.8.2014 which was allowed to th.e;m by
original authority through Order-in-Original No. 5/STD-1/2015-2016
dated 1/4/2015. Revenue preferred appeals before Commissioner
(Appeals) against both the said Orders-in-Original claiming that the
relevant dated in the instant case for the purpose of Section 11 B of
the Central Excise Act, 1944 is the date of payment of duty and Lhe
refunds allowed were partly hit by limitation taking date of payment
of duty as refevant date. The Commissioner (Appeals) decided the
appeal arising out of said Order-in-Original No. 4/STD-1/2015-16
through Order-in-Appeal No. 275/2015-16 dated 12.10.2015 Which is

impugned order for Appeal No. ST/70081/2016. The Comtﬁ'issioner

(Appeals) decided the appeal arising out of Order-in-Original No.
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05/5TD-1/2015-16 through Order-in-Appeal No. 274/2015-16 dated
12/10/2015 which is impugned order for Appeal No. ST/70082/2016.
Both the Order-in-Appeal are simitar wherein appellate authority has
held that the relevant date under section 11B of the Central Excise
" Act, 1944 is date of export of service and partially allowed refund out
of claim allowed by the original authority and disallowed the balance
claim. Aggrieved by said two Orc;ler—in—Appeais the appellant is before

this Tribunal.

3. The ground of appeal inter alia inciude that explanation B to said
Section 11B does not specify the case of refund of accumulated
Cenvat credit arising on account of exportation of output service
where no service tax is payable for provision of service within taxable
territory and that they have relied upon the finding by this Tribunal in
the case of liyundai Motor India Engg. (P) Ltd. reported at 2015 (39)
S.T.R. 1019 (Tri.-Bang.) which was affirmed by Hon'ble High Court of
Andhra Pradesh at Hyderabad as reported at 2015 (39) STR 984

(A.P.}.

4 The Id. Counse! for appeliant has argued that the present issue is
related to provision under Section 11B of Central Excise Act, 1944
made applicable for refund under Rule 5 of Cenvat Credit Rules, 2004
through Notification No. 27/2012 and there is no specific relevant
date in the said Section for the refund of Cenvat credit accumulated
due to export when there is no payment of Service Tax in the taxable

territory. He has submitted that this Tribunal in the case of Bechte!

\
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India Pvt. Lid Vs. Commissioner of Central Excise, Delhi reported in
2014 (34} S.T.R. 437 (Tri.-Del), has taken into consideration
condition 6 of Notification No. 5/2006, dated 14.3.2006, Section 11B
of Central Excise Act, 1944 and Rule 3 of Export of Services }I?\utes,
2005 and held that in circumstances the date of provision of service
when the recipient of such services is located outside India is the
date on which payment is received by the service provider in
convertable foreign exchange for providing such services., He has
further submitted that similar view has been taken in the above
stated case of Hyundai Motor India Engg. (P) Ltd. by this Tribunal and
the said findings of this Tribunal were affirmed by Hon'ble High Court

of Andhra Pradesh at Hyderabad through above stated case law in the

case of Commissioner Hyderabad Vs. Hyundai Motor India Engg. Pvt,
Ltd reported at 2015 (39} S.T.R. 984 (Andhra Pradesh). Furt::i";:er he
has submitted that in the case of claim submitted on 2.5.2014 the
date of receipt of foreign exchange were 19.6.2013, 24.7.2013 and
5.9.2013. Similarly in the case of refund claim filed on 29.2.2014 the
dates of receipt of foreign exchange were 4.10.2013, 31.10.2013 and

03.12.2013. Therefore all the claim are within limitation.

5. Ld. B.R for Revenue has supported the impugned Order-in-

Appeal.

6. 1 have taken rival contention into consideration and I am of the

view that all the above stated case laws relied upon by the Id.

Counsel are squarely applicable in the circumstance of this case. As

N\
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held in the said case laws the relevant date for the purpose of Section
11B for the purpose of Refund of accumulated Cenvat Credit is not
the date when service is provided but the date on which payment for
service provided is received in foreign exchange. As submitted by id.
; Counsel for appeliant and taking the date of foreign exchange receipt
'-iinto consideration in both the appeals as relevant date both the
claims for refund were filed within the period of limitation of one year.
Therefore 1 hold that both the _applicattons for refund of accumulated
Cenvat credit filed on 9.5.2014 and 29.8.2014 are within the period
of limitation. Therefore, 1 set aside both the Orders-in-Appeal
impugned and order that Orders-in-Original in the two appeals are

restored.  In above terms, both the appeals arc allowed.
(Dictated and pronounced in the open Court)
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MEMBER (TECHNICAL)
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