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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCIH : ALLAHABAD
COURT No. 1

APPEAL No. I/3361/2006-EX] DB}

(Arising oul of Qrder-in-Appeal No. 100-CE/GZB/2006 dated 20/07/20006
passed by Commissioner of Customs & Central Excise (Appeals),

(Ghaziabad}

M/s Pankaj Gas Cylinders Ltd. Appellant
Vs,

Commissioner of Central Excise, Ghaziabad Respondent
Appearance:

Shri Vivek Sarvin, Advocate &

Shii Harsh Gupta, Advocale, for Appelant
Shri Sandeep Kumar Singh, Commissioner (AR}, for Respondent
CORAM:

Hon’ble Mr, Anil Choudhary, Member (Judicial)
Hon'ble Mr. Anil G. Shalkkarwar, Member (Technical)

Date of Hearing & Date of Decision : 03/05/2017
FINAL QRDER NOLFOAES, 2007

Per: Anil G. Shalkarwar
The present appeal filed by appellant, M/s Pankaj Gas

Cylinders Ltd. is directed against Order-in-Appeal No.  100-
CE/GZB/20006 dated 20707 /2006 passed hy Commissioner
of Customs & Central Excise (Appeals), Ghaziabad.

2. The brief facts of the case are that the appellants were
engaged in the manufacture of LPG Cylinders and supplied
the said Cylinders to various Oil Companies. The prices at
which the goeds would be purchased by Qil Companies were

not known in advance to the appellant. Therefore, for the
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Minancial Years from  1993-94, 1996-97 & 1997-98,
assessments were initially provisional and subsequently they
were {inalized. For the Financial Years 1998-99 to 2000-01,
the appellant approached the Jurisdictional Officer with all
the required information for finalization of assessments.
However, the Assistant Commissioner, Central Excise,
Division-111, Ghaziabad passed  Order-in-Original  No.
201/2005 dated 13/12/2005 wherein he has stated that the
appellant had not made request for resorting to provisional
assessment as required under Rule 9B of Central Excise
Rules, 1994, and therefore, appellants requested to treat
assessments for the Financial Years 1998-99 to 2000-01 as
provisional is rejected. Being aggrieved, the appellant
preferred appeal before Comumissioner (Appeals). The Id.
Commissioner (Appeals) decided the appeal tlirough
impugned Order-in-Appeal No. 100-CE/GZB/2006 dated
20/07 /2006, wherein he has held that since the provision of
said Rule OB of Central Excise Rules, 1994 were not followed
by the appellants, the assessments could not be treated as
provisional.

3 Heard the ki, Counsel for the appellanis who has
submitted that all the information required for finalization of
assessments for the Financial Years 1998-99 to 2000-01 were
already submitted with the Jurisdictional Officers before the
date on which impugned Order-in-Original No. 201/2005

dated 13/12/2005 was passed. He has further relied on this
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Tribunal’s Larger Bench decision in the case of Rajeev Mardia
Versus Commissioner of Central Excise, Indoere reported at
2001 (129} E.1L.T. 334 {Fribunal - LB}.

4. Heard the ld. D. R. who has supported the impugned
Order-in-Original.

5. Having considered the rival contentions and on perusal
of the facts of both impugned Order-in-Appeal &
Order-m-Original, we find that the Original Authority did not
properly understand the provisions of said Rule 9B of Cenlral
Excise Rules, 1994, The said Rule 9B of Central Excise Rules,
1994 provides for provisional assessments for want of
information such as value for assessment. The provision is
made under the said Rule 9B of Central Excise Rules, 1994
for provisional assessments only when at a particular point of
time the value to be determined for arriving at Central Excise
duty payable when the rate of duty is ad-valorem is not
known. The dale on which the Assistant Commissioner,
Central Excise, Division-lll, Ghaziabad passed Order-in-
Original dated 13/12/2005, the J;_z_risdictional Ceniral Excise
Officer was having entire information in 1‘@5})6& of the value
of the goods to arrive at duty payable for the Financial Years
1998-99 10 2000-01. Therefore, there was no need on
13/12/2005 to examine the said issue for invocation of
provisinons of said Rule 9B of Central Excise Rules, 1994, The
Assistant Commissioner should have finalized assessments

on the basis of information available with him. We, therefore,
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find  that both  the impugned Order-in-Appeal &
Order-in-Original are bad in law. We set aside the impugned
order and direct the Original Authority to f{inalize the
assessments for the Financial Years 1998-99 o 2000-01
within a period of 90 days from the date of receipt of copy of
this order. It Is needless to mention that on finalization of
assessments i it 1s found that the duty paid was in excess of
amount payable on finalization then the issue of refund of
excess duty collected may also be examined. We also direct
the appellant to submit a copy of this order immediately on
receipt  of the same to the Office of the Assistant
Conmmnissioner, Central Excise, Division-lll, Ghaziabad. The
appellants shall be entitled for all the reliefs, in accordance
with law.

(Dictated and pronounced m Court}

-Sd/- -Sd/-
{ANIL CHOUDHARY) {ANIL G. SHAKKARWAR)
Member (JUDICIAL) Member{TECHNICAL}
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