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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No. E/3749/2006-EX[DB]

(Arising out of Order-in-Original No. 15/Commr/MP/2006 dated
25/07/2006 passed by Conunissioner of Central Excise, Kanpur)

M/s Kundan Chains Appellant
Vs,

Commissioner of Central Excise, Kanpur Respondent
Appearance;

None for Appellant
Shri Pawan Kumar Singh, Superintendent {AR), for Respondent
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)
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The present is filed by the appellant - M/s
Chainé against Order-in-Original No. 15/Commr./MP/2006
dated 25.07.2006 passed by Commissioner of Central Excise,
Kanpur.

2. The brief facts of the case are that the appellants were
issued a Show Cause Notice dated 23.03.2006 wherein it was
stated that the appellants were engaged in the manufacture
and clearance of Imitation Jewellery falling under Tariff Ttem
No. 71179090 of the first Schedule to the Central Excise

Tariff Act, 1985, {t was further stated in the said Show Cause
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2 Ex. Appeal No. 3749/06

Notice that the appellants were availing benefit of Notification
No. 8/2003-CE dated 01.03.2003. It was also stated in the
said Show Cause Notice that Imitation Jewellery was
attracting effective rate of Central Excise duty and for the

same was as follows:-

Period Rate of Duty Lffective Rate of | Relevant
Central Esxcise | Notification No.
Duty & Date for
Effective Rate
01.03.2001 to | 16% 4%, Sr. No. 262{d) of
28,02,2002 Neiification No.
3/2001-CE dated
01.03.2001
01.03.2002 10 | 16% 8% Sr. No. 3 of
28.02.2003 MNotification No.
10/2002-CE
dated 01,03.2002
01.03.2003 to | 16% 8% Sr. No. 3 of
08.07.2004 Notification No.
10/2003-CE
B dated 01.03.2003
09.07.2004 ot 16% 16% Sr. Ne. 3 of
28.02.2005 Notification No.
10/2001-CE
dated
01.03.2001as
amended by
Notification Ne.
25/2004-CE
dated 09.07.2004
01.03.2005 to i 16% 8% Sr., No. 16 of
10.10.2005 Notification Ne.
4 /2005-CE dated
01.03.2005

It was alleged that appellant failed to get registered with
Central Excise Department and follow Central Excise
procedures in spite of having been engaged in the
manufacture of dutiable goods viz. Imitation Jewellery. It was
stated in the said Show Cause Notice that Imitation Jewellery

was manufactured in the factory of appellant with the aid of

Wires & Sheets of Iron, Copper, Aluminium, etc. and that

some of said Imitation Jewellery was also being coated with

the Plating of Nickel, Gold, Chrome, Silver, Laker, etc. During
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3 Ex. Appeal No. 3749/06

the course of investigation as reflected in the said Show
Cause Notice statement of Shri Dharniendra Kumar Agarwal, |
Partner of the appellant was recorded on 10.10.2005 wherein
he stated that they were recording the production of Imitation
Jewellery on which no plating was being done mn the stodc
register titled as un-plated Imitation Jewellery and production
of Imitation Jewellery on which Plating of Nickel, Gold,
Chrome, Silver, Laker, etc. was done in the stock register
titled as plated Imitation Jewellery. It was stated in the said
Show Cause Notice that the appellant deposited Central
Excise duty & Education Cess of Rs.26,59,470/- through TR-
6 Challans dated 14.10.2005, 07.11.2005, 05.12.2005,
02.01.2006, 23.02.2006 & 02.03.20006. For the purpose of
Heading 7113 the explanation “Articles of Jewellery” means
“any small object of personal adornment.” It was alleged in
the said Show Cause Notice that un-plated Imitation
Jewellery was also attracting Central Excise duty and
appellant were clearing said goods attl.'acting Central Excise
duty without payment of duty treating the same as not
attracting Central Excise duty and as a result evaded Central
Excise duty to the tune of Rs.26,59,469/- for the period from
01.03.2001 to 10.10.2005. Therefore, through the said Show
Cause Notice Central Excise duty of Rs.26,59,469/- was
demanded invoking extended period. Further, there were
proposals for penalty and interest. The said Show Cause

Notice was adjudicated through impugned Order-in-Original
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4 Ex. Appeal No. 3749/06

No. 15/C0mmr‘/MP/h2006 dated 25.07.2006. The appellant
stated before the Original Authority that the Departmental
Officers themselves had visited their manufacturing unit in
the year 2001. The Departmental Officers had satisfied
themselves that such goods were not liable to pay Central
Excise duty and therefore the Departmént had no right to
issue Show Cause Notice under extended pericd. The
appellant submitted before the Original Authority that they
had given declaration that the goods manufactured by them
which were not subjected to plating were non-excisable goods
and Departmental Officers had satisfied themselves that such
goods were not liable to pay Cen.t:ral Excise duty. The
appellant had also contested before the Original Authority
that un-plated/uncoated Imitation Jewellery was not dutiable
prior to the amendment of Chapter 7101.50 on 13.05,2008
undergoing change by way of addition of words “of base
metal, whether or not plated with precious metal.” The
Original Authority has held that for the purpose of Heading
7117 the explanation Imitation Jewellery means “articles of
jewellery within the meaning of Paragraph (a) of Note 9. He,
further, elaborated that it was very clear from the definition of
Imitation Jewellery that both plated/coated,
un-plated /uncoated Imitation Jewellery was covered under
the above Chapter Heading 7117"; and the same have been
elaborated by insertion of the words “whether or not plated

with precious metal.” He, further, confirmed the demand and
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5 Ex. Appeal No. 3749/06

imposed equal penalty. Aggrieved by the said order appellant
is before this Tribunal.

3. Heard the Id. Counsel for the appellant, who has
submitted that before the amendment effected through
Pinance Act, 2005 with effect from 13.05.2005 Imitation
Jewellery was covered by Chapter Sub-heading 7101.50 and
it attracted nil rate of duty. Further articles of Jewellery were
defined through Chapter Note 7’ of Chapter 71 as “any small
object of personal adornment.” Further, Chapter Note ‘@ of
Chapter 71 provided that expression  Imitation Jewellery
means articles of jewellery within the meaning of Chapter
Note 7{a)’ above i. e. “any small object of personal adornment”
and that said legal position undef_went change with effect
from 12.05.2005 Imitation Jewellery was brought under Tariff
[tem No. 71179090 with cffect from 01.03.2005 & with effect
from 13.05.2005 there was addition of words “of base metal,
whether or not plated with precious metal”. He, further,
argued that chains of base metals manufactured by them
which were not plated with precious metal were treated as
goods manufactured by Revenue and Central Excise duty of
Rs.26,59,469/- was demanded through the said Show Cause
Notice dated 23.03.2006. He, further, argued that the said
Show Cause Notice covered the clearances for the period from
01.03.2001 to 10.10.2005 whereas the Imitation Jewellery “of
base metal, whether or not plated with precious metal” did

not attract Central Excise duty for the period from
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6 Ex. Appeal No. 3748/06

01.03.2001 to 13.05.2005 covered in the said Show Cause
Notice. He further argued that even for the period {rom
13.05.20085 to 10.10.2005 the said Show Cause Notice should
have established that basically the chains of base metal
without plating were articles of jewellery as defined under the
chapter note which provided that articles of jewellery means
“any small object of personal adornment.” The said Show
Cause Notice was silent on establishing that the chains of
base metals on which there was not plating of precious metal
were objects of personal adornment, Therefore, the said Show
Cause Notice is not sustainable,

4.  Heard the Id. A, R. who has supported the impugned
Order-in-Original ~ No.  15/Commr./MP/2006  dated
25.07.2006.

O, lHaving considered the rivad coulentions and on perusal
of the facts on record, we fully agree with the contentions of
the 1d. Counsel for the appellant that the amendment that
was brought in as on 13.05.2005 by insertion of words “of
base metal, whether or not plated with precious metal® was
not applicable for the clearance of chains of base metal on
which there was no plating with precious metal for the period
prior to 13.05.2005 therefore the demand for the period prior
to 13.05.2005 is not sustainable. Further, we also accept the
contention of the Id. Counsel for £he appellant that for the
period from 13.05.2005 to 10.10.2005 neither the said Show

Cause Notice nor the findings by Original Authority could
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7 Ex. Appeal No, 3749/06

establish that the chains of base metal on which there was no
plating with precious metal and for which duty was
demanded and confirmed were capable of being “any small
object of personal adornment.” Therefore, the said Show
Cause Notice even for the period 13.05.2005 te 10.10.2005 is
not sustainiable.

6. To sum up, the entire Show Cause Notice is not
sustainable. Therefore, the impugned Order-in-Original dated
25.07.2006 is set aside and appeal is allowed.

{Dictated and pronounced in Court)

-Sd/- -Sd/-
(ANIL CHOUDHARY) ) {ANIL G. SHAKKARWAR)
Member (JUDICIAL) Member{TECHNICAL)
Ansari
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