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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
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Appeal No.E/50653/2015-EXISM]

Arising  out of Order-in-Appeal No. NOI/EXCUS/OO0/APPL/200/2G14-15  dated
31.10.2014 passed by Commissioner (Appeals) Customs & Centrat Excise, Noida.

For approval and signature:

HON'BLE MR. ANIlL CHOUDHARY, MEMBER (JUDICIAL}

—

. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT {Procedure) Rules, 19827 s No

Mg

Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? s Yes

3. Whether His Lordship wishes Lo see the fair copy

of the Order? T Seen
4, Whether Qrder is to be circulated to the Departmental \
Authorities? : \i'e_,-s
......... B(LT
/s Unicure India Ltd, b/‘
CAPPELLANT(S)
VERSUS

C.C.,C.E. & 5.T., Noida
L RESPONDENT (S)
APPEARANCE

Shri G.K. Basu Consultant with Jayant Kumar, Advocate for the Appelant(s)
Shri B, Kumar Tyer, Supdt. {(A.R.) for the Department

CORAM:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)

DATE OF HEARING & PRONQUNCEMENT:  23.09.2016

FINAL ORDER NO.. TFeleS/edd \
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Appeal No B-3063371 5

Per Mr. Anil Choudhary :

The issue in this appeal is regarding allowability of Cenvat
Credit in respect of some invoices address to the Heed Office
instead of Factory address, service tax collected by M/s Himachal
Pradesh State Civit Supply Corporation, on the supplies msade
through the said corporation, and service tax paid for such services-

sales promotion, received by the appeliant.

The brief facts are that the appeflant is a manufacturer of Medicines
excisable product falling under CET Act. Pursuant to audit for the
period July, 2009 to July, 2011, SCN dated 11" February, 2013 was
issued, as it appeared to Revenue that appeliant have availed
Cenvat Credit of Rs.3,00,760 on the strength of invoices which were
addressed to the head office, instead of the factory., Thus, the
invoices are not addressed to the specified premises or the factory
premises. Secondly, it appeared that service tax paid by the
appellant to *‘M/s Himachal Pradesh State civit Supply Corporation’,
is not allowable amounting to Rs.39,500/-, as debit note is not the
prescribed document for availing Cenvat credit and it further
appeared that the appeliant have availed Cenval Credit of
Rs.11,87,353/-, on the strength of invoices issued by the service
provider-mM/s Parmeshwar & Sons, Faridabad for providing un-skilled
iabour for loading/u_nipé’ding, delivery and small packing oulside the

factory of the goods, cleared from the factory and aisc for suppty of
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skitted tabour for the purpose of marketing and sales p\:‘omotion.
The SCN was adjudicated on contest and the proposed de_%éfi_nand was
confirmed with interest and equal amount of penalty imposed being
Rs.15,27,613/-. Being aggrieved, the appellant preferred an appeal

before the Ld. Commissioner {Appeals), who vide the impugned

order was pleased to reject the appeal.

Being aggrieved, the appeliant is in appeal before this Tribunal. The
learned counsel far the appeliant urges that so far, the first issue is
concerned regarding disatfowance of Rs.3,00,760/- for invoices of
inputs not addressed to the factory, but addressed to the head
office, that is no dispute by Revenue that they have nol received
the inputs in the factory, nor it is disputed that they ha\y\; paid the
f
purchase value or the invoice value of the said input Selr\'fices‘ This
iesue is no longer res-integra and this Tribunal in several rulings
have held that, while invoices are addressed to head office but the
service or inputs have been received in the factory, the Cenvat
Credit is allowable. So far, the second issue is concerned regarding
cervice tax, collected or the Supply hitls of the appellant, the
learned counsel have taken me through the agreement of purchase
between them and M/s HP State Civil Supply Corporation, wherein it
is provided in Clause 18 that the Corporation shall release the
payment to the supplier, on nehalf of the indenting Officer, on
receipt of verified Bills from the indenting Officer, o,;i'-_;‘,__,.bill to bill
basis. The supplier shall pay service charges to the Corporation @

4% of the product value {excluding sales tax) of the stock supphes.
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The Corporation shall deduct the service charges, from the payment
to be released to the supplier and the balance payment shall be
made through cheqgues/draft. Further, draft charges payable tc bank
shall be recovered from the supplier and the Corporation shaill also
deduct service tax on service charges amount, from the payment of
the suppliers in accordance with the provisions of service tax Act, as
notified by the govermnment of India from time to time. Further,
perusal of the 'Bill’ or ‘payment advice’ ar challan issued by the M/s
HMP State Civil Supplies Corporation dated 26.03.2011, it is seen that
the same is properly numbered and also contains the service lax
registration number of the Corporation, the same is addressed (o
the appellant mentioning that it is for payment of medicine supplies
to Government Hospitals and Medical Institutions. Further, in the
detaiis in the form of table, the total Bill amount along with Biil
numbers is given thereby, service charges have been shown at the
agreed rate and service tax thereon. Further, deduction for security,
etc. are shown and the net amount payable have been reflected and
further details of the D.D number, date etc. is given. Accordingly, it
is evident that service charges have been collected by the
Corporation under the agreement between the parties, as the
Corporation is providing the service of distributing the product of
the appeliant in the remote corners of the State of Himachal
Pradesh and as such the appellant is benefited by the sald service
and accordingly paid the service charges along with service tax
thereon. The learned counsel also points out that it is not disputed
by the revenue that service charges and service tax have been paid
m\
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to the registered supplier of service. The learned counsel further

states that Rule 9 of Cenvat Credit Rules, 2004 read with rL;?l:@ 4 A of

Service Tax Rules, 1994, provides that every person providing
vaxahle service is required to issue invoice, Bill, or as the case may
be, challan, signed by such person in respect of the taxable service
provided or to be provided and such invoices/bills/challan may be
serially numbered and contain the particulars bills, names and
address and registration number of such person, name and address
of the person receiving the taxable service, description and value of
raxabie service provided or agreed to be provided and the service
tax payable thereon. Accordingly, all the conditions being fulfilled
the disaltowance of Cenvat Credit is bad and the same Es‘;\lﬂt to be

i
aliowed.

4, The Ld. AR for Revenue relies on the impugned order. He further
takes me through the Para-6, 7 & 8 of the impugned order, wherein
the Cormmissioner{Appeals) have observed that he finds that as per
Sub-Rule 1 of Rule 9 of CCR, 2004, the prescribed document for
Cenvatl credit is an invoice of the manufacturer or service provider,
and Sub Rule 2 to Rule 9, provides that no Cenvat Credit under Sub
Rule 1 shall be taken unless all the particulars as prescribed under
the Rules, as the case may be, are contained in the said documents.
Further, the Commissioner (Appeals) found the debit note (not
containing any of the aforesaid particulars) of the SEi'Vi(}%‘; provider
and the letter issued by M/s Himachal Pradesh State Civil Supply

Corporation, not containing the description of the service provider,

a
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registration number etc., is not the proper document for avatlment
of Cenvat Credit as per the CCR, 2004. Further, the findings are
recorded that the said Corporation is acting as Commission/sales
agent on behalf of the appellants for sale of the products in the
state of Himachal Pradesh, which e evident from condition NUmMbes
18 of the agreement/letter dated 17.02.2009, wherein it s recorded
that the Corporation shall charge, cervice charges an the product
value of the stock supplied. Regarding the services received rom
Parmeshwar & Sons, it is observed that the same does not fail
under Sales Promotion Service, relying on the ruling of Hon'ble
Guijarat High Court in the case af CCE Vs. Cadilla Health Care Ltd.

reported in 2013(30) STR 3.

Having carefully considered the rival contentions. 1 hold that so far
the first issue is concerned regarding Hability of Cenvat credit on
invoices issued to Head Office, instead of factory premises, | hold
the same is allowable and accordingly, the Cenvat Credit of
Rs.3,00,760 Is held allowable to the appellant. So far, the secend
issue |s concerned regarding Cenvat Credit on service tax paid for
rhe services, provided by M/s HP State Civil Supply Corpoaration, i
hold that ail the information as required in terms of Rule 9 CCR,
2004 read with Rule 4 A of ST Ruies are fulfiled and as such, I hold
that the appellant is'en_ti‘tieij to the Cenvat Credit of Rs.39,500/- in
question. So for, the third issue is concerned regarding the
availability of Cenvat credit of Rs.11,87,353/-, 1 find that from the

perusal of invoices on record, and the agreement hetween (he
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\
parties that it is basically an agreement to provide man?ﬁpwer for
specified purposes being packing, forwarding or marketing or sales

promaotion. It is not disputed by Revenue that the appellant have

not received the deployment of manpower by the service provider
for the work of the appellant. Further, 1 find that the service
provider is registered and have raised proper bills which contained,
prima facie, particutars required and the appellant have made the
payment by cheqgue through the banking channel, which prima facie
satisfies the authenticity of the transaction. There appears to have
been some dispute as to nomenclatures of the services received, as
the appellant in their reply to SCN, claimed the Servige to be
towards sales promotion, But on perusal of the r'ecord%s‘?" and on
appreciation of explanations and submissions, I find that what the
appellant has received is ‘supply of manpower’ from the service
provider for the work in the nature of packing, forwarding, sales
promotion and/or marketing which are all taxable services under
the provisions of Service Tax Act and the Rules, accordingly, I hold

that the appellant is entitled to Cenvat credit of Rs.11,87,353/-.

6. Thus, the appeal is allowed with consequential benefits. The

impugned order is set aside.

( Dictated and Pronounced in the open Court)
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