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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No. (/2/2012-CU[SM]
{Arising out of Order-in-Appeal No. 227-CUS/APPL/KNP/2011dated

30/09/2011 passed by Commissioner of Customs, Central Excise & Setvice
Tax (Appeals), Kanpur)

M/s United Chemicals Industries Appellant
Vs,

Commissioner of Central Excise, Kanpur Respondent
Appearance:

Shri Abhishek Jaju, Advocate, for Appellant

Shri Sandeep Kumar Singh, Deputy Commissioner (AR),  for Respondent

CORAM:
Hon’ble Mr. Anii Choudhary, Member (Judicial}

Date of Hearing & Date of Decision: 16/05/2017

FINAL ORDER NO. 30524 /2017

Per: Anil Choudhary

SAD for Rs.59,449/- have been rightly rejected by the ld.
Commissioner (Appeals} on the ground of limitation.

2.  The admitted facts are that the appellant imported the
goods vide Bill of Entry dated 04/11/2009 and the goods
were thereafter cleared provisionally. Further facts are that
the appellant resold the imported goods, vide the said Bill of
Entry No. 00093, during the period 29/09/2010 to
21/11/2010. Thereafter, the appellants filed refund claim oﬁ
04/03/2011 for refund of SAD alongwith the supporting. The

said refund claim was rejected vide Order-in-Original dated
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30/06/2011, observing that the appellant have fulfilied all
the conditions laid down in Notification No. 102/2007 dated
14/09/2007 under which the claimant been filed on the basis
of CA certificate regarding justification of having borne the
concerned additional duty for which the refund is claimed.
The Assistant Commissioner further found that the claim is
not hit by the clause of unjust enrichment. Further observed
that the appellant has filed a claim for refund on 04/03/2011
which also including the refund for Rs.59,449/-
corresponding to Bill of Entry No. 93 dated 04 /11/2009 and
the refund of this amount appeared time barred under the
provisions of Section 27 of the Customs Act, 1962. Further,
as per para 7.3 of Circular No. 06/2008-Cus. dated
28/04/2008, in case of 04% SAD having been paid through
DEPB Scrips, the amount eligible for refund should be re
| credited on the relevant DEPB/FPS Scrips. As in all the cases
as detailed above duty have been paid through DEPB Scrips
also refund in such cases to be given solely through the credit
in respect of DEPB/FPS Scripts. Allowing, refund of the other
amount rejected the refund of Rs.59,449/ -corresponding to
Bill of Entry No. 93 dated 04/11/2009 finding that the same
is time barred undler Section 27 of the Customs Act, 1962.
3.  Being aggrieved by the said order appellant preferred

appeal before Id. Commissioner {Appeals) who have been
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pleased to reject the appeal and uphold the rejection of refund
in part on the ground of limitation.

4. Being aggrieved the appellant is in appeal before this
Tribunal. The learned counsel for the appellant have urged
that the finding of 1d. Commissioner regarding time barred is
directly in the teeth of the findings of Hon’bie Delhi High
Court in Sony India Pvt. Ltd. Versus Commissioner of Central
Excise reported at 2014 (304) £.L.T. 660 {Delhi), wherein the
Hon’ble High Court'upheld that limitation cannot start to run
before the right to claim benefit arises or created. In the facts
of the present case, admittedly, refund is allowable on resale
of the imported goods subject to payment of Sales ’I‘a}{,ﬁs
admittedly the goods ‘m;_t the jmport consignment was sold
during the period September, 2010 to November, 2010 the -
limitation cannot start to run prior to 30/11/ 2010 and from
such date, the clain made on 041/03/2011, is within the
limitation of one year. Accordingly, he prays for allowing the
appeal with consequential benefits to the appeliant.

5. Heard the ld. A. R. for Revenue, who relied on the
impugned order. |

6. Having considered the rival contentions and on perusal
of the facts on record, 1 hold that the 1d. Commissioner
{Appeals) have erred in rejecting the refund claim on the
ground of limitation relying on.the Circular No. 06/2008-Cus.
dated 28/04/2008 under Section 27 of the Customs Act,

1962. I further hold that limitation has to be computed on or
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after 30/11/2010, being the month of November, when the
goods were finally sold under the concerned Bill of Entry No.
" 93 dated 04/11/2009. Accordingly, the impugned order is set
aside and the appeal is allowed. [ further direct the
Adjudicating Authority to grant the refund of the amount of
Rs.59,449/- with interest as pér rules within a period of 60
days from the date of receipt of a copy of this order.

(Dictated and pronounced in Court)

-Sd/-
(ANIL CHOUDHARY)
Member{JUDICIAL)
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