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TRIBUNAL
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COURT No. ¥

APPEAL No. ¢/53459/2014-CU{SM]
(Arising out of Order-in-Appeal No. NOFEXCUSO00: IAPPL2013-19dated

271212013 passed by Commissioner of Customs, Central Excise & Service
Tax (Appeals), Noida)

M/s Landis Gyr Limited Appellant

Vs,

Commissioner of Customs Central Excise & Service Tax, Noida
Respondent

Appearance;

Shri Hemant Jajodia, Chartered Accouniant, i‘m‘ f’\pi“!{"“éi]'lf

Shiri Pawan Kumar Singh, Superintendent (AR}, sL 12

CORAM:
Hon'ble Mr. Anil Choudhary, Member (Judicial)

Date of Hearing & Date of Decision: ’)"“'{'}“.-"
FINAL ORDER NO... 7032, ?}( 201

Per: Anil Choudhary

in teims of Notification No. 52/2003~ Cus, have been rightly
disallowed under the fact that they were issued &
Procurement Certficate by the Jurisdiction Centre Excise
Authority for import of Electricity Meter Test BEquipment
(EMTE for short} bearing code No. ELMA OK303E°, whereas
the EMTE imported by the appellant bore the code No. ‘ELMA
83031B’ instead of ‘ELMA 08303E".

2. The brief facts of the case are as follows~

2.1  The facts of the case, in brief, leading to the appeal, are
that the appellants is a Public Limited Company registered

under the Companies Act, 1986 and is engaged in the
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operations  relating  to the  development/manufacture  of
computer software and export from their unit, having Centra]
Fxcise Registration No. AAACVIZIBEMOUOL. They are also
registered as a STPL unit under 100% Export Oriented Uit

Scheme, formulated under Chapter-6 of the foreign Trade

Policy as amended from thne to tme read with Chapter-6 of

Hardbook  of

pocedure  (HOP), Vol 1T and  public
notice/circulars issued and have a Letter of Permission {1LOP}
issued by the Software Technology Park of India, Noida vide
reference  No.  STPIN/APP172920081201200/8321  and
holding license (108 /NI/STP/LANIE/ 2008 dated
28/08/2008 renewed upto 31/12/2012) of Customs Private
Bonded Warehouse under Section 58 of the Customs Act,
1962 and for carrving out manufacturing and other operation
of the goods permitted under Section 65 of the Customs Act,

1062, All the activities including manufacturing, mports,

Exports, Job-work and clearance under Domestic Tariff Area

are being carried out under B3-17 Bond Neo. 139 {Gen Sec.}

dated 28/02/2008.

2.2 The appellant was issued a procurement certificate

bearing No. 11/2011-12 by the jurisdictional Central Excise
Superintendent on 24 /05/2011 for import of the "bearing the
code ELMA 8303E’ Electricity meter Test equipment 8303E7
as per proforma invoice No. 201 105033P {purchase order No.
3114100163-0) of the supplier manufacturer 1.e. Applied

Precision 1td. Slovakia, which had the approval of the STPI
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vide No. SIPIN/IMP/201200/5182011/50960/82342-2 dated
18/05/201 1. Subsequently, at the time of the re-warehousing
of the goods imported against the aforementioned
procurement certificate vide Bill of Entry No. 4304836 dated
08/08/2011 and the commercial invoice No. 201107124-1, 1t
was noticed that the item so imported bore the code 83038
instead of ‘8303E" which was the code only covered vide the
PCNo. 11/2011-12 and ehgible for the duty free import under
Notification No. 52/2003-Cus.

2.3 Further, A certificate, issued by  the supplicr
manufacturer j.e. applied Precision Ltd., Slovakia, was
produced by the appellant vide their letter Dated 12/09/2011
to  the jurisdictional Central Excise Superintendent
contending that the Item: “Electricity Meter Test Equipment

WAOZE cormisted of ‘P8 83031, apart from other accessories
was exactly the same as mentioned In the purchase order No.
3114100153-0. The afore-referred cerfificate was analyzed in
the backdrop of the product catalogue of Applied Precision
Itd. wherein it was noticed that the said manufacturer-
supplier manufactures ‘power source’ of models ‘PS8 8303R &
PS 8303E" which are apparently independent of each other
The aforesaid goods, since imported improperly into India,
vajued at Rs.33,34,095/- and involving Customs duty to the
tune of Rs.7,96,6771/-, were seized by the officers of
Customs & Central Excise, Noida under Section 110 of the

Customs Act, 1962 vide the seizure memo dated 01/02/2012
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with  the reasonable behel that the same were llable to
confiscation under Section 111 of the Act. Accordingly, a
show cause notice dated 13/04/2012 was ssued to the
appellants alleging that the goods so imported under the
procuremnent certificate are nol proper and proposed for - (i)
confiscation of the imported goods under Section 111 of the
Customs Act, 1962, (11} demanded/recovery of customs duty
of Ra.7,96,677/- under Scction 28 of the Act with applicable
interest and (1Y cquivalent penalty under Section 28(2) thid
upon the appetlants.

2.4 The Adjudicating Authority  vide  the impugned
(hrder-in-Original has denied the exemption from the customs
duty on imported goods, and confirmed the customs duty of
Rs.7.,96,677 /- and ordered to recover under Section 28 of the
Customs Act, 1962, He conliscated the imported goods &
mposed a fine of Rs.3,10,100/- in Heu of confiscation as
woods already released [::rovisiomﬂl}-’,‘ A penalty cguuvalent to
the customs duty was also impesed under Secton 114A of
the Customs Act, 1962 read with Section 28(2) ibid upon the

appeliants.

3. Being aggrieved the appellant EOU, preferred appeal
bhefore Id, Commissioner (Appeals) who held that the testing
equipment with the standard accessories permitted to be
imported, and the one actually mported are different goods

and accordingly the appellant have rightly been held liable {or

Q
AT
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mis-declaration  and fraud and  availing benefit  under
Notificationn No. 52/2003- Cus., and thus dismissed the
appeal.

4. Being aggrieved by the sald order the appellant is before
this Tribunal. The Id. Counsel, Mr. Hemant Jajodia, for the
appellant urges that the Id. Commassioner failed to appreciate
the fact that averseas suppliers has certified that TLMA 8303
£ consists of power source, ‘PS 8303 B, which would mean
that goods covered by Procurement Certificate only have been
mmported and therefore the goods in question, qualifies for
Customns duty exemption. The id. Counsel have taken me
through the clarifications issued by the supplier of the testing
equipment which are available at pages 117 & 118 of the
appeal paper book. In the clarification of the supplier dated
18 August, 2011 certifies that Electricity Meter Pest
Equipment 8303 E, is as per Landis + Gyr purchase Order

No. 3114100133 DT 06/05/2011 consists of Power Source PS

ey

83038 ... 1 pc., Reference Standard RS 2330 ... I pc.,

Local Evaluation Units OPS 500 with accessories OPTS 2100

and OPPS 1000 ..., 5 sets, Mandling Systern FHS 5TRAS ... 1
pC., Precision Electronically Compensated Current

Transformer CMR -1 2330A ... 5 pes,, Power Supply for CMR
~ 1 Urits PSCI 1220A ..., 1 pe. & Personal Computer PC 1010

I pe. It is also certified that this equipment is ('EKE'}(‘.‘.I'_I‘\;‘
same as per the purchase order and proforma invoice of the

manufacturer  supplier - M/s  Applied Precision.  Lid.,
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Slovakia. A further declaration dated 26 fO4972012 of the said
machine manufacturer states that they are manufacturer of
Electricity Meter Test Systems - SLMA, further declare that
the product Power Source, PS 83033 is produced and
i sl'.'l'ibulzc_‘.d in different configurations;

1/ The basic model of the Power Source is the S 83038 with
Dasie aceuracy specilication.

2/ The enhanced model of the Power Source is the PS 8303F
with higher an‘:ﬁ';ﬂra(;}-’ specification. The PS 8303F contains
along with  the basic Power Source also the Reference
Standard RS 23308 as inherent component. This Reference
Standard is used internally to maintain the specified high
accuracy of this model.

The price of P3 8303E inherently includes the RS 2330E
component and therefore the internal RS 23308 is not
mentioned in the involce and other shipping documents as
separate iem.

3. The Id. Counsel submits that in view of the adequate
and cogent clarification given by the manufacturer - supplier
of the Electricity Test Meter Equipment, there is no confusion
thal the product for which permission was granted and the
product imported are one and the same. The ld. Counsel,
further urges that there is no test 1‘&;301‘{ ebhtained by
Revenue, to contradict the facts evident on the face of record.
It s, further, evident that only for the insignificant difference

which is in the model number of the testing machine, the

o
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adverse inference drawn by Revenue is it to be set aside, and
the appeal allowed with consequential benefits. He, further,
relies on the ruling of Division Bench of this Tribunal in the
case of 8TI India Ltd, Versus Commissioner of Central Excise,
Indore reported at 2008 (222} £.L.T. 112 (Tri. Delhi), wherein
the assessee based at Indore imported High Speed Diesel Qi
(HSD) through Kandla Port and cleared the consignment
agamst warchousing Bills of Enwy, The said Bills of Entry
were  assessed under Notification No. 83/97-Cus., which
exempted goods imported by an EOQU from basic customs
duty and additional duty of Customs. In the Finance
Act, 1999, an additional duty of customs was impaosed on HSP
imported Rs. 1 per litre, which was enhanced Rs. 1.30 per
litre with effect from 1st March, 2003. There was no matching
amendment in the Notification No. 53/97-Cus., in the wake
of imposition of this additional duty of customs on HSD,
However, the consignments imported by the assessece - STI
during the material period were assessed by the assessing
officers extending the benefit of Notification No. 53/97-Cus.
Subsequently, Show Cause Notice was issued to recover
exemption allowed on the warchousing Bills of Entry in so far
as 1t related to the above additional duty of customs. This
Tribunal on the finding that the goods in guestion were
assessed on into bond Bills of Entry and under the admiited
fact that it was not a case that the goods in question were

removed from  the warchouse or were not used i the

i
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production of articles exported. Further the imported goods
were not cleared from the warchouse, there was no collection
of duty on the goods and no short levy. Therefore, it was held
that the extraordinary demand under Section 28 of ihe
Customs Act, 1962 was not tenable. The said ruling of
Division Bench have been followed and approved by the larger
bench of this Tribunal in the case of Paras Fab International
Versus Commissioner of Central Excige, Kandla reperted at
2010 (256} E.L.T. 556 {Tri, - Larger Bench). Accordingly, the
id, Counsel prays for allowing the appeal with the
consequential benefits.

6. The id. AL R, for Reverue relies on the impugned order.
He has drawn my attention towards the findings recorded in
paragraph 4.5 of the impugned order, wherein the I
Cormmissioner (Appeals) referring to Section 17 & Section 46,
have held that the contention of the appellant, that duty can
be demanded with reference to the date on which Bill of Entry
for home consuwmption, in respect of warchoused goods is
presented under Section 68 of the Act. Admittedly, the goods
herein  were warchoused, but were seized after giving
opporturity to the assessec to pay the duty and mterest,
Further, observed thal the when the raud was detected the
voods were seized under Section 110 of the Act. Therefore, 1t
is nol the case of clearance of rewarchoused goods for home

consumption and accordingly, the ruling in the case of Paras
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Fab International of the Larger Bench of this Tribunal {supra}
1s not applicable.

7. Having considered the rival contentions and on perusal
of record, 1 find that the manufacturer/supplier located at
Slovalia, have adequately explained that the machine
supplied by him, and the one ordered by the appellant is one
and the same and there is hardly any difference. | algo notice
from the facts on record, along with the Electricity Meter
Testing  Equipment other goods which supplement or
complement the Electricity Meter Testing Equipment were
also imported, which have not been objected to by the
Revenue. 1 also find that the explanation given by the
machine manufacturer have not been found to be wrong and
further there is no adverse test report available on record,
justifying disallowance of benefit under Notification  No.
©2/2003~Cus. Accordingly, 1 hold that the appellant EOU -
STP unit is entitled to benefit of exemption of duty free import
in terms of Notification No. 52/2003-Cus. Thus, the appeal is
allowed and the mpugned order is set aside. The appellart
will be entitled to consequential benefits, if any, in accordance
with law.

(Dictated and pronounced in Court)
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