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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAL
COURT No. ]

APPEAL No. 517144/2011-8T]SM] With
CROSS Application No. ST/CROS5/74/2012

(Arising out of Order-in-Appeal No. 21E-STIGZIB2010 dated 08/10/2010
passed by Commissioner of Central fxcise, Customs & Service Tax
{Appeals). Meerut-1)

Commissioner of Central Excise, Ghaziabad Appeliant
Vs,
M/s Pathak & Co. Respondent

Shri P, J5. Singh, Superiniendent (AR, for AppeHant
None for Respondent
CORAM:
Hon’ble Mr. Anii Choudbary, Member (Judicial)

Date of Hearing & Date of Decision: 15/0272017

FINAL ORDER NO.. [ %24, j 2005

Per: Anit Choudhary
The present appeal is filed by the Revenue against

Order-in-Appeal No. 218-ST/GZI3/2010 ciated' 08/10/2010
passed by Commissioner of Central Excise, Customs &
Service Tax (Appeals), Meerut-}, Whereby the Commissioner
(Appeals) taking notice of the fact that the Order-in-Original
was an ex-parte order, have noticed the f'z'ic_i_s in detail and
also have noticed a number of case laws and accordingly set

aside the Order-in-Original and remanded for re-adjudication.

2. The grievance of the Revenue in this appeal is that the
Ld. Commissioner {Appeals] has incorrectly allowed the

appeals of the parties by way of remand, despite the fact that
the powers of remand of the Commissioner {Appeals] has

been taken away by amending Section 35A with effect from
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2 ST Appeal No, 144007 &
CROSS Application No. 74712

11/05/2001. Under the notes Lo clause 122 of the Finance
Bill 2001, it is stated that clause 122 seeks to arnend Section
35;—\ so as to withdraw the power of the Commissioner
{Appeals) to remand the matter back to the Adjudicating
Authority for fresh adjudication. The Revenue have, Turther,
relied on Board Clarification F. No. 275734 /2006-CX-8A
dated 18/02/2010, wherein the ruling by Hon'ble Supreme
Court it the case of MIL India Lid. Versus Commissioner of
Central Excise, Noida reported al 2007 (210) E.L.T. 188 (3.C))
was referred, that power of remand have been taken away.
The 1d. Commissioner (Appeals) have observed that - “Being
aggrieved by the impugned Order-in-Original the respondent-
assessee has filed this appeal on the following main grounds
as follows:-
5.1 1 have carefully gone through the documents on
record, memorandum of appeal and the submissions
made at the time of personal hearing.
5.9 On a perusal of documents on record, it ig clear
that the appellants never submitted the following copies
of the GAR-7/TR-6 Challans along w_iti'.l ST-3 return
cubmitted ta the department for the period from
October, 2007 to March, 2008. it is alse on record that
the appellants did not submit these GAR-7/TR-O
Challans even after the issue of the Show Cause Notice
dated 15/01/2009 and before adjudication of the case.

The appellants have submitted copies of these GAR-
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ST Appeal Na, 144701 &
CROSS Application No. 74412

7/TR-6 Challans along with appeal papers for the first
time. These copies of GAR-7/TR-6 Challans are dated
07/01/2008, 19/02/2008, 07/03/2008, 26/03/2008. ]
alse observe from the impugned order that the
appellants submitted 3 JAR-7 Challans dated
10/04/2008 along with the 8T-3 return showing
payment of service tax of Rs.99,970G/- & Education Cess
of Rs.2,995/. but the appellants did not submit these
Challans which have been shown to be deposited prior
to 10/04/2008 and no reason (';f non submission of
Challans show to have been deposited prior to
1G/04 /2008, have been gi\rei‘l in the appeal.

5.3  From the above, it is clear that these GAR-7/TR-6
Challans dated 07/01/2008, 19/02 /2008,
07/03/2008, 26/03/2008 were not before the Original
Authority while deciding the case. In the present case,
the épp(—:ll&l}’it‘.s have submitted copies of GAR-7/TR-6
Challans after a gap of more than two vears. When the
copies of GAR-7/TR-6 Challans have been submitred
after a gap of more than two years when the appellants
have stated to deposit the service tax & Education Cess
and no reason of non submission of these GAR-7/TR-6
Challans have been given and the appellants for first
time submitted copies of these GAR-7/TR-6 Challans
before this Authority. In such a situation, it is necessary

to verify the genuineness of the contention of the
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4 ST Apprecd No. 144401 &
CROSS Application No. 74717

appellants  with regard to deposit of Service tax &
Faucation Cess hy the appellants as per the coples of
SAR-7/TR-6 Challans submitted by the appellants for
the first time. The comments of the department
submitted vide letter dated 30 /0972009 do not reveal
that any verification has been done with regard (o
deposit of Service tax & Education Cess, Hence, in such
A situation the proper course of action is that the matter
he examined by the Original Authority.”
3. Thus, | find, having considered the rival contentions
and on perusal of records, after verifying the contention of the
respondents with regard to deposit of Serve tax & Rducation
Cess  vide GAR-7/TR-6  Challans dated 07/01/2008,
19 /02 /2008, 07 /0372008, 26/03/2008, it was felt necessary
to give due opportunity to the respondenis to substantiate
their claim. 1 find it just and proper to uphold the order of
remand by the Commissioner (Appeals). Accordingly, the
appeal filed by Revenue ‘s dismnissed with directions to the
Adjudicating Authority to re-hear the appellant after providing
sufficient opportunity of hearing.
{Dictated and pronounced in Court}

-5d/-
(ANIL CHOUDHARY)
Member{JUDICIAL)
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