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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No.
APPEAL No, $T/269/2007-CU[DB] Al

i
b

poout of Order-in-Orightal Noo 4-5/Commr /MRT-1/20 dated
2007 passed by Commissioner of Central Excise & Customs.
Moerut-1}

M/is Vodatone Mobile Services Lod, Appellant
Vs,

Commissioner of Central Excise, Mecrut-] Respondent
App

St A Guptin Advocale &

Shri Flrishikesh., Advocate. for Appellant
Shiri Rajeev Ranjan, Joint Commissioner (AR), for Respondent
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Hon ble My, Anil Choadhary, Member (Judicial)
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Per: Anil G Shakkarwar - - ,-‘, B ag

The present appeal 1s filed by the ;1;3@\11&
Vodafone Mobile Services Lid., against Ol‘dCl"—iii~()1‘};1;i;”-§\0.
-5/ Commr. /MRT-1/2007dated 31/01/2007  passed by
Commussioner of Customs & Central Excise, Meerut-l,

2. Briel facts of the case are that the appellant are
providing Telecom Service particularly Telephone Service o

its  subscribers. The appellants arve registered with the

department. The appeillants also avatled facilities of Lcrw At

.f

I

credit on 1nput services & capital goods. They were issued

with a Show Cause Notice dated 27/04/2006 & another Show

\
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ause Notice dated 18/10/2006 calling upon to Show Cause
Notice as to why the Cenvat credit amountng o
Rs.81,90,196/- & Rs.1,78,37,146/- shoeuld not be recovered
from them as inadmissible Cenvat credit. The alleged
inadmissible Cenvat credit was in respect of input services &
capital goods availed during the peried from Apnl, 2004 to
Septernber, 2005, There was another allegation in the sand
>

il

Show Cause Notice that Excise duty of Rs.35,211/- was paid
on capital goods received prior to 10/09/2004 and therefore
the Cenvat credit of said amount did not appear to be eligible.
It was contended in the said Show Cause Notices that Cenvat
credit was taken on capital goods which were not covered by
the definition of capital goods and Cenvat credit mvolved in
such contention was Rs.1,43,48,257/-. There was allegation
in the show Cause Notice that input services were received
prior to 10/09/2004 and they were uthzed in respect to
output service after 10/09/2004 and hence, Cenvat credit on
such input services and capital goods was not admissible.
The sald Show Cause Notices also contended that the
appellant wag providing h‘lternat.i(msﬂ Roaming Service, which
was exempted and therefore, appellant was eligible to unlhize
Cenvatl credit only to the extent of 20% of credit availed and
differential 80% of the Cenvat credit availed by them was
liable to be recovered. The said Show Cause Notice was
adjudicated through Order-in-Original No.

4-5/Commr. /MRT-1/2007dated 31/01/2007. The Original

N
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Authority dropped various demands in the Show Cause
Netice and confirmed {ollowing amounts:- {a] He confirmed
demand of Rs.70,50,603/- on capital goods received prior 1o
10/09/2004, (b} He Confirmed demand of Rs 35211/~ in
.f;-'j i . . o )
ikespect of Show Cause Notice dated 18/10/20006 In respect ol
capital goods received prior to 10/09/2004, {¢} He confirmed

demnand of Rs.11,04,382/- on account of

input  service
recetved prior to 10/09/2004 and not coensumed belore
10/09/2004 & {d) He ordered for recovery  of
Rs.1,78,37,148/- being differential 80% of the Cenvat credit
avalled in respect of input services provided on Roaming 1o
subscribers of foreign telecom network during their visit o
India treating said service to be exempted due to export.
Aggrieved by the said order appellant is before this Tribunai.

L

"'236. Heard the Id. Counsel for the appellant. He has clarnfied

that in respect of the Show Cause Notiee 21/04 /2006, Cenvat

credit availed on capital goods received prior to 10/09/2004

was Rs.35,211/- by oversight the ld. Onrnginal Authority has

dernted  Cenvat oredit of  Re 7050603/ i place  of
[££.35,211/- . Hle, {urther, contended that the comntenton of
the Original Authority was that that Cenval credit of
Rs.35,211/- 1 respect of Show Cause Notice dated
2170472006 & Cenvat credit of equal amount in respect of
Show Cause Notice dated 18/10/2006 where the capital
a?oods were received during the currency of Cenval Credit

l
Rules which were in operation up to 09/09/2004. Further
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Rules which were in operation up te 09/09/2004. FLJI'K}’I(:'%;??
Cenval credit of Rs.11,04,382/- deniea by Original Authority
in respect of input service received prior to 1070972004
denjed on the same grounds that the Cenvatl credit was
availed during the currency of rules which were effective il
0%/ 09 /2004 was not adimissible after the period 10/09/2004
since when Cenvat credit Rules, 2004 came into operation. He
has submitted that Rule 11 of Cenvat Credit Rules, 2004 has
provided transitional provisions wherein Cenvat credit availed
prior to 10/09/2004 were admissible to be utilized after
10/09/2004, In respect of 80% Cenvat credit amounling ét_\‘._p
B4
Rs. 1,78,37,148 /- availed for providing service on Roaming to
subseribers of foreign telecom network during their visit to
India treating said service as exempted, the Original Authority
has confirmed the demand however, Notification No.
36,2007-8T dated 13/06/2007, very categorically stated that '
Central Government in exercise of the powers conferred by
Seetion 110 of Central Excise Act, 1944 read with Section 83
of Finance Act, 1994, directed that the Service tax payable on
Roaming Services provided by Telegraph Authority to an
nternational inbound roaming subscribers was leviable 1?}11
was not bheing levied in accordance with  the pracif{i:e
prevailing during the period from 01 JO7/1994 to 14/01 /2007
was not required to be collected. He, further, argued that

Notification No. 36/2007-§T dated 15/06/2007, under said

Section 110 of Central Excise Act, 1944 empowered to be




1ed only in respect of such goods which arc liable o Excise
“duty. In oview of Section 83 of Fmance Act, 1994 the
provisions are in respect of services which are leviable 1o

Service tax,

i

él{i. Heard the Id. DR, Shri Rajeev Ranjan, who has
supported the impugned Order-in-Original.

5. Having considered the rival contentions, we hold that in
view of the transitional provisions provided in Rule 11 of
Cenvat Credit Rules, 2004. Cenvat credit on input services
received  prior to 10/09/2009 were admissible to the
appellant. Further, in view of the said Noufication No.
36/2007-5T dated 15/06/2007, where Central Government
has considered “services provided on Roaming to subscribers
of foreign telecom network during thelr visit to India” as
%‘viabie o Service tax, the contention of the Origmal
Authority that the said services were exempted and thar is
why 80% of the Service tax credit availed was inadmissible 1o
the appellant is not sustainable, We, therefore, modify the
mmpugned Order-in-Original to the extent that the appellants
are liable to pay amount equal 10 Rs.35,211/- in respect of
Show Cause Notice dated 21/04/2006 & another amount of
Rs.35,211/- in respect of Show Cause Notice dated
18/10/2006, of the order in impugned. We upheld the
Order-in-Original impugned in so far as it is concerned with
c&ilgoppping of demand of Cenvar credit amounting 1o

Rs.8,17,38,878/- Save as stated above, remaining portion of

{\
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(o

the impugned Order-in-Original is set aside. In above terms,”
appeal is allowed partally.

(Perated and pronounced in Court)
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