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VILLAGE-ACHEIA, P.O. HAPUR,
IISTT. GHAZIABAL
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Appeal Nos. ST/519/2010 & 766/2011-ST{SM]

Arising out of Order-in-Appeal Nos. 424-ST/MRT-1I/2009 dated
24.02.2009 & 10-ST/MRT-1I/2011 dated 31.01.2011 both passed by
Commissioner (Appeals), Customs & Central Excise, Meerut-I1.

I. Merino Industries Ltd. (5T/519/2010).
1I.  Merino Industries Ltd. {ST/766/2011).

. APPELLANTS
VERSUS
. Commissioner of Central Excise, Meerut-Ii
II. Commissioner of Central Excise, Meerut-1i
.RESPONDENTS

APPEARANCE

Shri 5. Sunit, Advocate, for the appellants.
“Shri Sandeep Kumar Singh, Dy. Commr. {A.R.) for the Department

CORAM:

HONBLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)

DATE OF HEARING & PRONOUNCEMENT : 30, 03, 2017\1

FINAL ORDER NO.— 70360 ~T0361 /2017 N\ a5,
N

! L
N
Per Mr. Anil Choudhary ; \\Qé:‘,‘ﬁf‘;ﬁ”

The issue in these appeais filed by the appellant-assessee a
manufacturer of laminated sheeis and also exports the same is/
whether their refund claim under the provisions of Notification No.
41[20AO7~ST (as amended) with regard to consumption of services in
the course of export mainly port services whether the same have been
rightly rejected by the impugned Orders-in-Appeal, observing that the

services in the nature of handling, stevedoring, loading, unioading, tug
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ST/BI9/2010 & 766/2011-5T[SM]

hire and labour arrangement etc., provided by the shipping line at the
port of export are covered under the port services or not and whether
after the fet export order is granted at the ZCD) with the further
services received up to the loading of the goods at the Gateway port

oY
whether refund is aliowable on the same aze not? A

2. The learned counse! for the appeliant urges that the issue is no
longer res-integra and in their own case in ST Appeal No. 1287/2011-
SM, a coordinate Bench of this Tribunal vide Final Order No.

55365/2013 dated 23™ January, 2013 have heid as under ;-

"Services covered by the show cause notice are handling,
stevedoring, floading, unloading, tug hiré and labour
arrangement services, which is squarely falling within the
scope of port services. Therefore, that cannot go out of
ambit of the said service to entertain the refund claim of
the appellant on such count. Accordingly, appeal is
allowed with direction to grant the refund.”

3. Now the only issue remains as to which is the date of export
order or till which stage the services received by the appellant are
aliowable for the purpose of refund under the Notification No.
41/2007-ST {as amended). Learned Commissioner have held that the
appellant has claimed exemption for Service Tax paid in respect of
services and ;he/p?(rt of which have been rejected on the ground of
limitation. The contention of the appellant was that the claim is not
Yot
barred)as the let export order which is pg’t at ICD, cannot be taken as

the date of export because the goods under export have not vet

reached the port of export or the gateway port. However, the {earned

A
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ST/BIR/8010 & 76 8/2011-5T{5M]

L]

Commissioner relying of Clause (f) in Notification No. 17/2009-571

which reads as under :-

“The claim for refund shall be filed within one yvear from
the date of export of said goods.”

Further for the purpose of this ... that the date of export shali
be)deemed to have been exported on the date of on which the proper
officer of Customs makes an order permitting clearance and loading of
the said goods for exportation under Section 51 of the Customs Act,

1862.

4. Having considered the rival contentions I find that the
explanationf also states that the date of loading for exportation
under Section 51 of the Customs Act, thus, 1 hold that all the services
received Itiil the goods reached the gateway, port or the port of export
and/or loaded on the ship or aircraft for the purpose of export till such
time) ......... are allowable for exemption/refund under the provisions of
Notification No. 41/2007-57 {as amended). Accordingly, these appeals
are allowed and the impugned Orders-in- Appeal are set aSIde further
directing the Adjudicating Authority to grant the refund to the
appellants within a period of 45 days from the date of receipt of copy

of this order, alongwith interest ag per Rules,

(Order was dictateg in the open Court)

-Sd/_
(ANIL CHOUDHARY)

=™ _Member| {JUDICIAL)
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