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AN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURTY No. 2

APPEAL No. E/f70006/2016-EX[SM]
(Arising out of Order-in-Appeal No. 328-CE/APPL-AGRA/LKO/2015

dated 20/08/2015 passed by Commissioner of Customs, Central Excise &
Service Tax (Appeals), Lucknow)

M/s Ambica Polytubes - Appeliant
Vs.

Commissioner of Central Excise, Agra Respondent
Appearance:

shri A. K. Jain, (Consultant), for Appellant
Shri Pawan Kumar Singh, Superintendent (AR), for Respondent

Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing & Date of Decision

FINAL ORDER NO % 4018[2.013.......

Per: Anil G. Shakkarwar o -
The present appeal is arising out of Qrder-insAppeal;

328-CE/APPL-AGRA/LKO/2015 dated 20/08{2015 Ifassed
by Commissicner of Customs, Central Excise & Service Tax
(Appeals), Lucknow.

2. The brief facts of the case are that the appellants were
engaged in the manufacture and clearances of goods falling
under Chapter 39 of Schedule to Central Excise Tariff Act,
1985 and were availing facility of Cenvat credit during the
Financial Years 2012-13 & 2013-14. They availed Cenvat

credit of Rs.4,07,696/- paid towards Education Cess &
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Secondary and Higher Education Cess paid on CVD. It
appeared to Revenue that in terms of Notification No.
13/2012 & 14/2012-Cus both dated 17/03/2012, the said
both cesses on CVD were exempted. It appeared to Revenue
that since the said cesses were not required to be paid but
they were paid the said Cenvat credit of the same was not
admissible to them. Therefore, a Show Cause Notice was
issued on 11/09/2014. it was proposed to reverse Cenvat
credit of Rs.4,07,696/-. On contest the said Show Cause
Notice was adjudicated through Order-in-Original  No.
35-CEX/DMDDC/2015 dated 28/02/2015, wherein the
Original Authority confirmed the demand and imposed equal
penalty. Aggrieved by the said order, appeliant preferred
appeal before Commissioner (Appeals). The 1d. Commissioner |
{Appeals) decided thé said appeal through impugned Order-
in-Appeal dated 20/08/2015, wherein 1d. Commissioner
(Appeals) upheld the Order-in-Original .dated 28/02/2015
and rejected the appeal. Aggrieved by the said order,
appellant preferred appeal before this Tribunal.

3.  Heard the Id. Counsel for the appellant, who has
submitted that Clause (vii) of Sub-rule (1} of Rule 3 of Cenvat
Credit Rules, 2004 provides that the additional duty leviable
under Section 3 of the Cusfoms Tariff Act equivalent to the
duty of Excise specified under Clauses ), (i), (ui), (iv), {v), (vi)
& (via). He has further submitted that Clause (vi) & (via]

relates to Education Cess & Secondary & Higher Education
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Cess paid and contended that that if Education Cess &
Secondary & Higher Education Cess are paid on duty leviable
under said Section 3 of Cﬁstoms Tariff Act which is also
called CVD then as provided under Rule 3 of Cenvat Credit
Rules, 2004 the Cenvat Credit of the same cannot be denied.
He has further relied upon ruling by Hon’ble High Court of
Punjab & Haryana in the case of V. G. Steel Industry Versus
Commissioner of Central Excise reported at 2011 (271) E.L.T.
508 (P&H}, wherein it was held that even if the duty has been
paid in excess Cenvat credit of duty paid is admissible unless
the Excise duty paid has been refunded.

4, 'Héal"d_the 1d. A, R for Revenue who has supported the
?'impu_gﬁéabrder-__ir{:@;ﬁﬁeal dated 20/08/2015,

5. ’"Havirig con31dered the rival contentions and on perusal
of the facts on 1ccozd, [ find that there are plethora of
decisions which have held that the recipient of inputs cannot
do the re-assessment of the goods at the end of input
manufacturer. Further as held in the above stated case that
even if the amount of duty is paid excess on the inputs unless
it is refunded the recipient of such inputs is entitled to the
entire Cenvat credit of _c__i_uty paid. Rallowing the said ruling by
Hon’ble H.igh_CQI%I‘?'-Q...._I:.’_Llnjab & Haryana in the case of V. G.
st .. i ._.try: - Commissioner of Central Excise
appellant was entitled to the Cenvat

nvolved in the present proceedings. I,

therefore, set aside the impugned Order-in-Appeal dated
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20/08/2015 and as a consequence the Order-in-Original
dated 28/02/2015 does not survive in law,. In above terms, I
allow the appeal. The appellant shall be entitled for

consequential relief, as per law.

{Dictated & Pronounced in Court}

Sd/-
Anil.G. Shalckarwar
Member{Technical)
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