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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No: C/74/2011-CU[SM]
(Arising out of Order-in-Appeal No. 606-Cus/APPL/KNP/2010 dated

29/12/2010 passed by Commissioner (Appeals), Customs & Central Excise,
Kanpur)

Commissioner of Central Excise, Kanpar Appellant
Vs.

M/s Banaras Glass Pvt, Led. Respondent
Appearance:

Shri Pradeep Kumar Dubey (Supdt.) AR for Appellant
Shri Vaibhav Dixit (Adv.) .. for Respondent
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial) \/ﬁ(‘\f\/

Date of Hearing : 18/09/2017
Date of Decision 18/09/2017

FINAL ORDER NO= 7/ 1.35/.«29 VL "

Per: Anil Choudhary ";.‘"'-" '
The issue in this appeal by the Revenue is whethel; the |

Commissioner (Appeals} have rightly held that the importer has

imported sheet of Mirror of 1.8mm and sold the goods with

description of 2.0mm, did not creaté any confusion that the

goods which were imported are not the same, which were sold

by the respondent, vide invoices and consequently further held

that the respondent is entitled to refund under Notification No.

102/2007-CUS.

2. The brief facts are that the respondent is an importer.
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They imported 1.8mm Aluminium Coated .Sheet Glass Mirror
vide Bills of Entry dated 08/06/2009, 15/06/2009, and
07/07/2009 and had also paid SAD along with the customs
duty. Subsequently, the respondents sold the goods imported
with tax invoices and applied for refund of SAD as permissible
undex.' Notification No. 102/2007-CUS. On scrutiny of
invoices submitted the refund application, it appeared to
Revenue that the same are for sale of 2.0mm mirror glass and
not for glass of 1.8mm imported vide the Bill of Entry in
question in respect of which refund claims have been filed. As
such it appeared that the invoices submitted with the claims
are not for sale of goods as imported by the respondent
importer. In reply to the objection of Revenue the appellant
| appecarcd and statcd by their letter dated 03/08/2010 that as
per Bureau of Indian Standards specifications (+-0.2mm)
thickness in cut size glass is that ‘tolerance limit as such
thickness of 1.8mm ié to he considered as 2.0mm. However
he was pleased to reject the contention and regjected the
refund claim.- lé.eing aggrieved the respondent assessee have
preferred appeal before Learned Commissioner {Appeals} on
the ground that the Deputy Commissioner appreciated the
fact that the appellant is an importer as well as a Trader of
Aluminium Coated Sheet Glass Mirror, Further, it appear to
the adjudicating authority that in common parlance in trade,
Aluminium_ Ceoated Sheet Glass Mirror ranging thickness

between 1.8mm to 2.2mm with a dimensional tolerance of
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1.5mm, the nominal thickness is accepted in the course of
trade was 2.0mm and thus that thickness confirms to the
norms of BIS. That the Deputy Commissioner rejected the
contentions without making any enquiry and verification of
the records of the respondent arbitrarily.

3. The Learned Commissioner (Appeals) have been pleased
to allow the appeal of the respondent asscssee observing that
it is certified by the BIS as regards specific goods - Float and
Sheet Glass that the actual size or thickness is from 1.8mm
to 2.2mm, considering tolerance. It is further observed that
the standard of tolerance is known to all in tre;;:ié as well as
the customers of the respondent who were purchasing the
goods. Further observed that the difference of thickness
indicated in the invoices and that shown in the Bill of Entry
for the imported goods are within the tolerance limit as
prescribed by Bureau of Indian Standard. It was concluded
that the goods imported by the reépondent vide Bills of Entry
in question tallies with the description in the tax invoices for
resale. Accordingly, the Learned Commissioner {(Appeals) held
that the appéllant is eligible for benefit of refund under the
said Notification,

4.  The Revenue is in the appeal on the ground that the
contention of the respondent is not acceptable, that sheet of
the glass having thickness ranging between 1.8mm to 2.2mm,
meaning thereby that all the glass between specified range of

thickness mandatorily have nomenclature of 2.0mm in the
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trade parlance is misleading If it is in the knowledge of trade
that glass sheet thickness of 1.8mm to 2.2mm are same in
the trade parlance, then what was the necessity of mis-
coating the thickness of glass sheets in the sale invoices by
the respondent.

5. The Learned Counsel for the respondent ~ importer have
supported the impugned Order-in-Appeal. He further states
that there is no ostensible ground raised by Revenue. He
further said that the Bureau of Indian Standards is the
cornpetent authority under the law of the land to prescribe
the tolerance limits and they have accordingly, prescribed the
same, which have not been disputed by the Revenue.
Accordingly prays for dismissing of the appeal by Revenue.

6. Having considered the rival contentions, and after going
through the facts bn record 1 find that in the tax invoice for
resale by the respondent importer they have mentioned
" Omm Mirror IMP 60 x 90." From the description it is
evident than they have sold 2.0mm mirror and the size
mentioned therein 60 x 90 mentioned matches the size in the
Bill of Entry. Further, the description IMP in the invoices
stand for imported. Further, in the tax invoice it is mentioned
that no credit of the additional duty of customs levied under
Sub-section 5 of Section 3 of the Customs Tariff Act, 1975
shall be admissible in respect of the above goods. That in view
of the facts evident on the facts of the record, 1 agree with the

finding of Learned Commissioner (Appeals} and also hold that
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there is no material difference in mentioning the glass
imported as ‘1.8mm Aluminium Coated Glass Sheet Mirror’
as ‘2.0mm mirror imported’ at the time of resale in the tax
invoice. Accordingly, I find no merit in the appeal by the
Department and the same is dismissed. I further direct the
adjudicating authority to disburse the refund within a period
of 45 days from receipt of a copy of this order along with
interest as per rules.

(Dictated & Pronounced in Court) / A
-Sd/-

(ANIL CHOUDHARY)
Member{JUDICIAL)
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