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N THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAIL
REGIONAL BENCH : ALLAHABAD
COURT Ne. T

APPEAL No.C/330/2011-CUJ 4]

(Arising  oul of Order-in-Ciriginal No, SHCOMMUM-IIZ010  dated
FASZE0TT passed by Commissioner of Central Excise & Customs,

Meerut-Ih

Mis HMT Watches Led, Appellant
Vs,
Commissioner of Central Ioxeise, Meerut-F} Respondent

Appearance;

Shei Rajesh Chhibber, Advocate for Appellant
Shri Gyanendra Kr. Tripathi, Asstt. Commissioner (AR},  for Respondent

Hon'hle My, Ani] G, Shaklaorwar, Member {(Technical)

Date of Hearing : 2771272017
Date of Decision : 2771272017

Per: Anil &, Shaldcarwar
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The present appeal is directed against Order-itr=Crigihal
No. 34/COMM./M-11/2010 dated 14/03/2011 passed by

Commissioner of Central Excise & Customs, Meerut-II,

A

The brief facts of the case are that the appellant were
issued with a show cause notice dated 07%h January, 1992,
The said show cause notice was adjudicated through Order-
in-Original No.35/Collector/95 dated 18.04.1995 passed by

Collector of Central Excise and Customs, Meerut. Aggrieved
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i APTEAL Mol A0

by the said order, present appellant preferred appeal before
this Tribunal, This Tribunal decided the said Appeal hearing
No.C/411,412,415,469 & 2061/95-B through Final Order
No.267-271 /048 dated 23.03.2004. The refevant directions in

the said Final Order are reproduced bellow:-

6. We have carefully considered the submissions. The
learned Senior Advocate has heavily relied on Order
No.16/ 93 passed by the Collector of Customs, Bangalore,
whereby goods similar o the seized goods involved in the
instant case were held ic be items other than waich
cases and not liable to confiscaiion. That order was
passed m respect of another watch factory of M/s HMT
Lid. We have found that the Revenue has accepted thal
order and the findings contained therein have become
final and binding on both sides. One of the findings of the
Bangalore Customs Cellector is that M/s KHIL had
procured certain parts from the local market and
marnifactured wocich coses, Anather finding is thoal Shri
Chandulal was actually wnvolved in the fransaction
relating to procurement of watoh eases hy M/s KHEL In
the nstant case, the adjudicating authority has arrived
at contrary findings., I has held twt KHL had no
capabilitly  to  manufacture watch  cases  wnd that
Chandulal was non-existent. It is on the basis of these
and other findings that the adpudicating authority has
come to the conclusion that HMT-WFR smuggled walch
cases of foreign origin into India through KHL and others,
The appellants are challenging these findings. Their
counsel has argued that the Revenue cannot resist the
challenge against the above findings of the adjudicating
authority in relation to M/s KHL and Shri Chandulal

inasmuch as the contra findings recorded by the
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Bangalore Customs Collecior on the same questions of
Jucts were accepted by the Department. There is much
Joree in this argument, However, we are not inclined to
take the cue from this argument and head Jor further
Jindings as we have at once come qcross a CONSPICUOUS
element of viclation of natural justice in the impugred
order. The request of M/s HMT Ltd. to cross-examine
Nogin  Kothari and Sunil Kothari was rejected as
wrelevant by the adjudicating authority, However, their
“relevance” was noted by the Collector of Customs in the
impugned Order vide para (47.2) thereof. para (47.2}
reads:-

“Shrt M. Srinivas, Managing Director, KHL was
alleged that he, at the time of HMT officers’ visit
was present at Munnier 5. A, France {Munnier in
short]. He offered to HMT, Ranibagh (WFR in short),
vide his guotation No. KHL/HMT/89-90/ 05-18,
referred to in HMT's Purchase Order No. 13594
dated  10.06.89, to supply the models
manufactured by the aforesaid French company
knowing that his unit did not have the know-how
nor the technology to manufacture such IB cases,
He, in the month of July 1989 alongwith Shri Nagin
Kothari again wvisited Munnier and finalized the
mode of procurement and shipment of the said
quantities and models of IB cases manufactured by
the said French firm. In all probability, he availed
the help and assistance of Shri Nagin Kothari and
Sunil Kothart of Bombay in managing to smuggle
the said IB cases, dials and hands, in batches into
India  from Munnier. There was no doubt
whatseever that the IB cases supplied by Shri M.
Srinwas were the very good manufactured by the
said French Company which had become amply
clear from the varlous telexes exchange between
the officers of HMT, Munnier Shri S.S. Gupta, the
local representative of Munnier and the visit of the
representative of the said French Company during
189890 to discuss various defects and short-comings
in the supplies defected pertaining to various
models when, in fact, the only models supplied by
Munnier were 2000 Nos. each models 1000/ 130
and 100/30 directory to HMT. To raise money for
the supplies effected to WFR, Shri M. Srinivas with
the help and connivance of Ranfit Kanunga, Deuvi
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Chand and Suresh Shah, floated 8 fictitious/ front
Jirms from where a sum of Rs.6,54,33,546.79 was
siphoned out of KHL. The stand of Shri M. Srinivas
and Ranjit Kanunga that supplies were effected by
on Shri Chandulal of Bombay woas o figment of
their imagination. Na such person by the name of
Chandulal existed and only to cover-up the illici
procurement of IB cases supplied, Chandulal was
created. In fact, it appeared more likely that the
recipient of the funds was Nagin Kothari and/or
Sunid Kothari who, on more than one occasion,
vistted Munnier along with M. Srinivas. It was
preposierous to say that M. Srimwas had met the
swd Chandulal, if any, ordy on one occasion when
he had procured goods worth over Rs.4.5 Crores
and did not even know the address nor the
capactty in which Chandwlal represented the four
Joms  ({fictitious) from which I3 cases were
reportedly purchased. Further, the claim of Shri
C.N. Anand of KHL did not stand to reason that
blanks could be imported and finishing was done in
India. In case fhis was true, which did not appear
possible, as none of the supplier firms were in
existence and KHL would have definitely received
the goods under Central Excise gale passes
keeping in mind that the transactions with each
Jirm were almost/over Rs.1 Crore.” (Emphusts
Supplied).” .

ft is apparent that, in the context of examining the pendl
liabdity of Shri M. Srinivas {one of the appellants before
us), the Collector of Customs found the two Kotharis to be
relevant, He noted that their assistance was availed by
M. Srinivas Jor smuggling IB cases, dials ete. into India
Sfrom “Munnier’. Having rejected the request for cross-
examining Nagin Kothari and Sunil Kothari, the Collector
should not have examined their conduct for penalizing M.
Sriuvas and his company, KHL What was adjudged
irelevant should have been kept out of reckoning. It
appears to us from para (47.2} ibid that the Collector's
order is uvitiated by the twin infirmities viz. denial of
natural justice and consideration of irrelevant materials.
Nothing more is required to set aside the order and

remand the case for fresh adjudication. The adjudicating
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authority shall have fo give the parties concerned an
opportunity of cross-examining Nagin Kothari and Sunil
Kothari if the authority wanis to look into their role in the

COSE,

It s also noted that, though the appellants’ reguest
o cross-examine Nikunf Shah and Ifan Sheriff was
allowed by the Collector, neither of them turned up for
heing cross-examined. The statements of both these
persons have been heavily relied on in the impugned
order. Now that the case is being remanded, we wre of
the view that a further opportunity to cross-examine the

fwo persons must be given to the party.

4. For the reasons we have recorded, the impugned
order s set aside and these appeals are allowed by way
af remand, The jurisdictional Commisisoner is directed to
adjudicate the case afresh in accordance with law and
the principles of naturdl justice as well as in terms of this
order. It is made clear that we have not expressed any
view on the substantive issues involved in the case and
that all such issues are left open to be decided wupon by

the adjudicating authority.”
Subseguently impugned Order-in-Original dated 14.03.201 1

was passed. Aggrieved by the same, appellant is before this

Tribunai.

3. The tearned Counsel for the appellant has submitfed
that in para-12 of the mmpugned Order-in-Original, the

findings recorded by the original authority are as follows:-

“The case is gpproximalely 18 years old and has already

bheen adpidicated. Once the wilnesses are not turning up

Y
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and thetr addresses have changed from the addresses
declared in the show cause notice. One witness namely
Shri Nikuny P Shah has already been expired, Numerous
adjournments have already been given. The disposal of
the case is blocked in view of the fuct that present
address of persons who are required to he cross
examined are not available. I am inclined to proceed in
the matter on the basis of available records without

affording any more opportu nity.”

He has further pointed out that following are the finding

recorded in para-19 of the impugned Order-in-Original:-

‘I my view, carrying out or not carrying out cross-
examination of a person who has tendered voluntary
statement would not lead to any infirmity in accepting the
Jacts stated by a person who has tendered the statement
under Section 108 of the Customs Act, 1962.”
The learmed Counsel further submitted that this Tribunals
direction to cross-examine Shri Nagin Kothari, Shri Sunil
Kothari and Shri Ifan Sheriff were not followed by the
Original Authority and further Original authority has given
finding that caurying out or not carrying  out cross-
examination of a person would not lead to any indirmity in
accepting the facts stated by that person is amounting 1o
adjudication by lower authority on the directions of Higher
Appellate Authority and therefore, the impugned Order-in-
Original is bad in law.

5
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4. Heard  the learned AR, who has supported the

impugned Order-in-Original.

A, Raving considered the rival contentions and o1 perusal
of the directions given in the said Final Order dated
23.03.2004 and finding recorded by Original Authority as
pointed out by the learned Counsel for appellant, I find that
the impugned Order-in-Original is not passed in accordance
with the directions of this Tribunal in the said Final Order
dated 23.03.2004 and therefore present impugned order is

bad in law,

a. Therefore, I set aside the impugned order and allow the

appeal filed by the appellant.

(Dictated in Court)

Sd/-
ANIL G, SHAKKARWAR

{(MEMBER TECHNICAL)
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