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Appellant as per address in table below

Respondent as per address i table below

Final Order Na. A/71737.71 740/2017-SMIBRY duted 23112017

am directed 1o wransmit herewith o certified copy of order passed by the Fribunat under section 129-A(4) of the
Customs Act, 1962,
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Application Appeal Name and Address of Appellant
; C130306/2014 Shyi Kamlesh Gupta
Proprietor

Clo.m/s. Gupta Trading
Company Company
Nauria Gadaura
MAHARAJGAN]
UTTAR PRADESH
? CI303072014 Shyi Rahnl Mishra
R/0-128/16,y-block, Kidwai
Nagar
KANPUR
UTTAR PRADESH
C/5030822014 Shri Bhola Shanker Pandey
R/o-village Dada Mau,
Post &police Station-bighapur
UNNAO
UTTAR PRADESH
503092014 Shri Vijay Shankar Tripathi
Rfo.44,mﬁgm‘hi,hassangaq}
UNNAOQO
UTTAR PRADESH

Name and Address of
Respondent

’ C.CE & S T-Lucknow
7-ALASHOK MARG,
I.,UCK.NO‘N,
UTTAR PRADESH-22600]
& C.CE & 8.T.-Lucknow
7-ALLASHOK MARG,
LUCKNOW,
UTTAR PRADESH-226001
C.CE & S.T.-Lucknow
7-A. ASHOK MARG,
LUCKNOW,
JTTAR PRADESH-226001

§ - C.CE & S.T.-Lucknow
T-ALLASHOK MARG,
LUCKNOW,
UTTAR PRADESH-226001
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Other Appellants and Respondesis as per Annexure
Copy To

Ms. Surabhi Sinha, Advocate
A-103, DEFENCE COLONY,
NEW DELHI,

DELHI

110024

18 Bar Association, CESTAT, Allahabad
11 Director Publications, Customs, Excise. LT Estate, Delhi

F2 Mis Centax Publications Pyl Lid., 1512-13, Bhishm Pitamah Marg, Opp FCICH Bank of Defence Colony New
Dalhi-3

123 Company Law Institwte of India Pvt. Lid,, No.2 (old n0.36), Vaithyaram Street, T. Nagar, Chennai-]7
H Taxmann Alfied Service Pvt. Lid., $9/32, New Rohtak Road, Mew Delhi-1 10005

15 LAWCRUX Advisors Pvt. Lid,, LAW House, I-8, Sector-10, Faridabad 121003 (Harvana)

16 TaxIndiaOnline.com Pvt. Lid., 2nd Floor, Vasant Arcade, Vasant Kunj, New Delhi - 110070

17 Mark Professional Services Pvi, Lid., 108, Bverest Block, Aditya Enclave, Hyderabad - 38

18 The ICFA] society, 52, Nagarjune Hill,Punjagatta Hyderabad.- 500082

19 M/8 Knowledge Processing Pyt itd (axmanagementindia.com), FF-19,1st Floor,Cross River Mall,CRBD
Ground,Near Karkardooma Court,Delhi- 110032

20 C IR, 21 Office Copy 22 Sccond Folder Copy 23 Gua::;H’{
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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT Neo.1
APPEAL No. C/50306-50309/2(}14~CU1’SM}
(Arising out of Order-in-Original No. 03/Commissioner/LK(G/2013 dated

26/09/2013 passed by Commissioner of Customs (Preventive), Lucknow)

M/s Shri Kamlesh Gupta, Proprietor (In Appeal No. C/50306/2014),
Shri Rahul Mishra (In Appeal No. C/50307/2014),

Shri Bhiola Shanker Pandey (In Appeal No. C/50308/2014) &

Shri Vijay Shankar Tripathi (In Appeal No. C/50309/2014)

Appeliant

Vs,
Commissioner of Customs (Preventive), Lucknow Respondent
Appearance,
Ms. Surabhi Sinha, Advocate, for Appellant {,’6
Shri Pawan Kumar Singh, Superintendent (AR}, {or Respondent #¥ LA
CORAM: : '
Hon’ble Mrs. Archana Wadhwa, Member (Judicial) '

Date of Hearing & Date of Decision : 23/11/2017

FINAL ORDER NO. 1.3 74 l 2o i
Per: Archana Wadhwa

Al the fours aﬁpeals are being disposed of by a COIMITLON
order, as these are arising out of same impugned uvrder
passed by the Commissioner of Customs (Preventive),
Lucknow, vide which he has confiscated “Urad Ki Dal”, valued
at Rs.14.20 Lakhs, with an option to the appellant to redeem
the same on payment of Redemption Fine of Rs.3.55 Lakhs,
on the findings, the said “Urad Ki Dal”, admittedly seized from
the Indo-Nepal Border was meant for illegal exports to Nepal.
In addition, two trucks, belonging to Shri Bhola Shanker
Pandey & Shri Vijay Shanker Tripathi, which was loaded with,
the said “Urad Ki Dal”, stands confiscated with an option to
them to redeem the same on payment of Redemption Fine
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2 Customs Appeal Nos. 30206-50209/14

Rs.2 Lakhs each. Further penaltis of Rs.14 Lakhs stands
imposed upon Shri Kamlesh Gupta - Owner of “Urad Ki Dal”,
Rs.1 Lakli ont Shri Rahul Mishra — Supplier, from whom “Urad
Ki Dal” was purchased by Shri Kamlesh Gupta, Rs.10,000/-
on Shri Bhola Shanker Pandey - Driver of the Truck &
Rs.10,000/- on Shri Mahesh Kumar Yadav, in terms of the
provisions of Section 114 of the Customs Act, 1962.

2. As per the facts on record, the DRI Officers intercepted
two trucks near the Indo-Nepal Border, which were found to
be carrying “Urad Ki Dal”, on a reasvnable belief that the
same were meant for illegal export to Nepal. Further
investigations were carried oul and statements of various
persons were recorded. As noticed by the DRI Officers that
the owner of the Dal in question was Shri Kamlesh Gupta, his
residential  premises wers  put to  search bul  nothing
incriminating was found {rom there. The statement of Shri
Kamlesh Gupta was recorded, wherein he deposed that the
trucks were meant for moving towards Indo-Nepal Border
where near about 40 labourers with small vehicles were
waiting. The Dal was to be unloaded from the trucks and to
be loaded in such small vehicles, who would have crossed the
border illegally. He also gave the names and addresses of the
buyers of the pulses in question, located in Nepal. The
Officers, however, could not find either the labourers or the
small vehicles, near the Indie-Nepal Border, nor the buyers

mentioned by Shri Kamlesh Gupta.



3 Customs Appeal Nos. S0306-503 09/14

3. Subsequently, the statements of the drivers were also
recorded, which were, more or less, to the same effect.

4, On the above basis proceedings were initiated against
all the appellants for confiscation of the Dal, of the trucks and
for imposition of penalties upon them, resulting in passing of
the present impugned orders.

5. The appellants’ contentions, represented through thelr
1d. Advocate, Ms. Surabli Sinha, are to the effect that the
slatement of Shri Kamlesh Gupta has been found to be
incorrect by the Adjudicating Authority himself, when he
himself observed that the names of the buyers disclosed by
the appellants were found to be fake/non-existing, as also the
fact that he had to receive an amount of Rs.2.59 Crores {rom
his said buyers. As such, the Commissioner has himself
concluded that Shri Kamlesh Gupta has given false
statement. Nevertheless, he has relied upon the saume Vvery
statemnent of Shri Kamlesh Gupta disclosing that the pulses
in question were meant for illegal export from India to Nepal.
6. The appellants’ contention is that they requested for
cross-examination of all the various deponents of the
statements, so as to arrive at correct factual position. She
clarifies that in the Panchnama, the place of seizure has been
shown as near Indo-Nepal Border but the trucks were seized
frorn the godown of Shri Kamlesh Gupta. The pulses in
question were duly covered with the documents, showing the
purchase of the same. To establish that the interception and
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4 Customs Appeal Nes. 50306-50309/14

seizure of the trucks was at the godown premises, cross-
examination of the Officers as also other deponent of the
statements was requested for. The said prayer stands rejected
by the Commissioner by simplicitor observing that such
request is rrelevant and cross-examination cannot be allowed
on flimsy grounds and in a routine manner.

7. I note that the issue whether cress-examination is
required or not, depend on the facts and circumstances of
cach and every case. If the appellant is disputing the factual
positions and if the various deponents’ statements have
retracted from their earlier statements, such cross-
examination is required to test the veracity of their
statements as also to establish the factual position. Such
cross-examination was necessary, especially in view of the
fact that the Adjudicating Authority himself found
incorrectness of the statement of Shyri Kamlesh Gupta. In fact,
I find that the Honie Punjab & Haryana High Court in the
case of M/s Ambika International Versus Union of India &
Another reported at 2016-TIOL-1238-HC-P&H-CX, has held
that not only cross-examination but examination-in-chief is
also required te be undertaken by the Adjudicating Authority
before the statement of any person is relied upon. The Hon’ble
Supreme Court in the case of Arya Abhushan Bhandar
Versus Union of India reported at 2002 {143} E.L.T. 25 (S.C.),
has observed that non-production of such witnesses for

cross-examination results in breach of natural justice. To the




5 Cusioms Appeal Nos. 50306-50309/14

same effect is the decision of the Hon'ble Delhi High Court in
the case of Basudev Garg Versus Commissioner of Customs
reported at 2013 (294) E.L.T. 353 (Delhi). Further the Hon'ble
Supreme Court in the case of Andaman Timber Industries
Versus Commissioner of Central Excise, Kolkata-II reported at
2015 (324) E.L.T. 641 (3.C)), has held the effect of the cross-
examination of the witnesses is to judge the testimony of the
witnesses.

In as much as, the Adjudicating Authority has not provided
ihe cross-exarnination, } am of the view that the impugned
order is in violation of the principles of natural justice and is
recuired to be set aside on the said ground itself. Accordingly,
| set aside the same and remand the matter to the Lower
Authorities for afresh decision, after affording the cross-
examination of the v.\fitnesses, as prayed for by the appellant.
3. However, as regards the appeal of Shri Rahul Mishra, a
separate penalty of Rs.1 lakh has been imposed upen him on
the ground that he was the seller of the Dal in question and
as such, has contributed to the illegal activities of Shri
Kamlesh Gupta. 1 note that apart from the fact that the said
appellant sold the pulses to Shri Kamlesh Gupta there is
virtually no evidence on record reflecting upon the
involvement of Shri Raliul Mishra on his knowledge that the
said Dal in question was meant for illegal export. The charges
of collusion against the said appellant are not substantiated

by any evidence. As stand rightly argued by 1d. Advocate that
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6 (Hwnnnsﬂppea!Nos.50306&030904

selling of pulses from the factory does not fall under any
category of crime, in as much as, it is not the concern of the
factory owner as to how the buyer of the same is going to deal
with the pulses. The pulses Were sold under invoices and the
othc;r relevant documents and there is no doubt about the
same. As such in ihe absence of any evidence to the contrary,
1 find no justiciable reason to uNPoOse penalty on the said
appellant. Accordingly, his appeal 18 allowed and the other
three are remanded.

g, At this stageé, 1d. Advocate submits that the trucks
having been confiscated with a huge redemption fine and the
rruck owners being poor persens cannot afford to redeem the
same. She also submits that the said confiscation has
resulted in making the said owners out of business, she prays
for release of the trucks, pending denovo—adjudication.

10. In as much as, the matter has been remanded, 1 ex%‘;ef;f"t
¢he Commissioner to complete the remand proceedings, 88
soon as possible, S0 &9 not to make for any further delay in
the matters. The truck owners are at liberty to approach the

Commissioner for release of the truck on provisional basis.

(Dictated & pronounced in Court)
Sd/-
{Archana wadhawa)
aj!fz?’i;(}\il»T‘s:&f";Ed‘TYUE.)‘. o \\‘-; Member(Judicial)
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