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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT Neo. 2

APPEAL No. C/50511/14-CU[SM]
(Arising out of Order-in-Appeal No.31, 32, 33, 34, 35, 36, &

37/CUS/ALLD/2013 dated 01/10/2013  passed by Commissioner of
Customs, Central Excise & Service Tax (Appeals), Allahabad)

Commissioner of Customs, Lucknow Appeliant
Vs.

M/s Shri J. P. Dubey _ Respondent
Appearance:

Shri Pawan Kumar Singh, Superintendent (AR), for Appellant

None, . for Respondent

CORAM:
Hon’ble Mr. Ashok Jindal, Member (Judicial)

Date of Hearing & Date of Decision

Per: Ashok Jindal

The Revenue is in appeal against the order of ld.
Commissioner (Appeals) dated 01/10/2013, wherein the 1d.
Commissioner  (Appeals}, reduced the penalty from

Rs.50,00,000/- to Rs.2,00,000/- against the respondent.

2. The bLrief fact of the case are that respondent is cwner of
the vehicle involved in shmggling of Red Sandal. On
12/02/2011 one Shri Dinesh Kumar Chauhan, the clearing
agent, presented the Bil of Export at the land customs
station, Barhni for export of 25 tons of Gypsuml leaded in

Truck No. HR38K-1491, from India to Nepal. On the above
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Bill of Export, the value of Gypsum, was shown as Rs.5,000/-
. M/s Agarwal Traders Nohar was show as exporter and M/s
Buddha Cement was shown as the Recipient, Invoice was
issued by M/s Agarwal Traders. Customs Officers had
advance information of Red Sandal, having been loaded on
this truck. Therefore, Customs Officers along with the
clearing agent Shri Dinesh Kumar Chauhan, reached near
the Truck No. HR38K-1491, which was parked in front of the
gate of Custom Office. On query, the truck driver - Shri
Radhe Shyam, informed that truck is loaded with Powder and
further told that Sheesham Wood. Thereafter, investigation
was conducted and it was found that the said Sheesham
Wood is Red Sandal. Therefore, proceedings were initiated
and the vehicle in question was seized. After adjudication, a
penalty of Rs.50,00,000/- was impoesed on the respondent.
On appeal before the 1d. Commissioner {Appeals) reduced the
penalty from Rs.50,00,000/- to Rs.2,00,000/-. Being

aggrieved by the said order, Revenue preferred appeal before

me.

3. The 1d. A. R. for Revenue submits that it is a case of
smuggling of Red Sandal which is prohibited goods in that
circumstance the respondent is required to be dealt sterny
and no mercy is to be given to the respondent. Therefore, the
order of the 1d. Commissioner {Appeals) reducing the penalty

is to be set aside.

s
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4. On the other hand, none appeared on behalf of the

respondent and the matter is taken up for consideration.

5. I have gone through the records and perused the same.
I find that in this case only the truck driver has given
inculpatory statement that on the instruction of the
respondent, the Red Sandal was loaded in the truck but no
other evidence is on record to implicate the respondent in the
proceedings. Moreover, the person who found to be the owner
of Red Sandal, penalty of Rs.5,00,000/-, has been imposed,
whereas on the respondent, the penalty was imposed to the

tune of Rs.50,00,000/- without any reason.

6. In that circumstance, the Id. Commissioner (Appeals)

has rightly observed as under;-

“The appellant in their grounds of appeal has submitted
that he was not aware of loading of any kind of wood.
Neither, the appellant had told abouwl loading of
Sheesham (Indian Rosewood} nor the Driver has

disclosed this fact to officers of Customs Barhni.

On the other hand, it is on the record that driver of the
truck has admitted in his statement that appellant has

directed him to load the wood in truck.

When, I exclaimed this issue in detail then found that no
one in his statement has admitted that appellant had
any connection with Balram, Pinto and Dinesh Kumar
Chauhan who are main accused of this case. The only
evidence against appellant is statement of driver. It is

also an established fact that appellant was not owner of

o
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above said "Red Sandal”. In such a situation, when
neither any specific role of the appellant is defined in the
Show Cause Notice nor his active involvement in the case
was established nor it has been alleged in the Show
Cause Notice that appellant was engaged in the case for
monetary gains, the only charge against appellant is
statement of driver, under such circumstances imposition
of hefty penalties amounting to Rs.50,25,000/- under
Section 114 & 117 appears to be on higher side after
considering the fact that Adjudicating Authority has
imposedllesser prenalty of Rs.5,00,000/- on Balram &
Pintoo who appears to be owner of the Red Sandal Wood
as well as master mind of the case. Therefore, I reduce
the penalty amount imposed upon appellant Jrom
Rs.50,00,000/- to Rs.2,00,000/- under Section 114 of the
Act and set aside the penalty imposed under Section 117
of the Act.”

I have gone through the said observations made by the

Id. Commissioner (Appeals), which are justified.

8.

Therefore, I do not find any infirmity with the impugned

order and the same is upheld.

Ansari

13

I result, T dismiss the appeal filed by the Revenue.

(Dicfated & Pronounced in Court)

Sd/-

{Ashok lindal)

N Member{Judicial)







