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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No.

APPEAL No. E/590/2009-EX[D1]
(Arising out of Order-in-Appeal No, 210-CE/LKO/2008 dared 16/12/2008

passed by Commissioner of Customs, Ceniral Excise & Service Tax
(Appeals), Lucknow)

Commissioner, Cenfral Excise, Lucknow Appellapt
Vs.

M/s Phool Chand Sales Corporation Respondent
Appearance: ,

Shri Rajeev Ranjan (Joint Commr.) AR for Appellant
Shri A.P. Mathur (Advocaie) for Respondent
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)
Hon'ble Mr. Anil G, Shalkarwar, Member (Technical}

Date of Hearing 11/12/2017 ! 45«;%‘
Date of Decision - 11/12/2017 AN

FINAL ORDER NO=70.% Yz/z0)8. .

Per: Anil G. Shakkarwar

Present appeal filed by Revenue is directed against
Order-in-Appeal No. 210-CE/LK0O/2008 dated 16.12.2008
passed by Commissioner {(Appeals), Customs, Central Excise

and Service Tax, Lucknow.

2. Brief facts of the case are that the respondents were
~engaged in the manufacture of Pan Masala and Gutkha

having brand name as Phool Chand. Through Order No.
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05/2008 dated 17.07.2008 annual capacity of production
was determined by Jurisdictional Deputy Commissioner
taking into considerai‘.ic—»ns that eight installed machines were
operational. Aggrieved by the said order respondent preferred
appeal  before Commissioner (Appeals}. The learned
Commissioner (Appeals) has scrutinized the said order dated
17.07.2008. The learned Commissioner {Appeals) observed
that in Column No. & of the declaration filed by respondent in
Form-1 on 10.07.2008, the number of machines installed in
the factory have been shown as eight out of which seven have
been shown in sealed condition and inferred that on
10.07.2008 only one machine was in operation and for all
practicable purposes the remaining seven machines were
technically uninstalled as they were sealed by the Department
i such a manner that they could not be operated. He further
observed that on 01,07.2008 which was the effective date for
the said rules to come into operation, the number of
machines in operation were five as record show that out of
total eight packing machines all eighf were sealed by Range
Superintendent on 17.05.2008, out of which sealed of five
machines were opened by the said Superintendent on
19.05.2008 and thus three machines still remained sealed
and as a result three machines remained uninstalled and un-
operative. Therefore, he meodified the said order dated

17.07.2008 and determined five machined as installed for
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determination of duty payable. Aggrieved by the said order

Revenue is before this Tribunal,

4. The ground of appeal by Revenue is that the number of
installed packing machines shall be determined to be
operating packing machines for the ronth and that the
learned Commissioner erred n heolding that three machines
still remained sealed and in éonsequence of uninstalled and
un-operative and further argued that once a machine is
installed, it shall be détermined to be an operating packing

machines.

S. Heard the learned AR who has presented the grounds of

appeal.

6. Heard the learned counsel for the respondent who has
submitted that it is clearly established through the finding of
learned Commissioner {Appeals) that three machines were
sealed in such a manner that they were un-operative and,
therefore, the order passed by learned Commissioner

{Appeals) is legal and proper.

7. Having considered the rival contentions and on perusal
of records, we are not in position to appreciate the argument
of Revenue that once a machine is installed, it shall be
treated as operational machine even if the machine Was
sealed in such a manner that it becan}e un-operative. We do

not find any merit in the grounds raised by Revenue. We,
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therefore, reject the appeal {filed by Revenue, The respondent

shall be entitled for the conseguential relief as per law.

{Dictated and pronounced in Court)
-Sdl/- - -5d/-
(ANIL CHOUDHARY) : (ANIL G. SHAKKARWAR)
Member (JUDICIAL) | Member (TECHNICAL)
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