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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
Old Red Building, 38 M.G. Marg, Civil Lines,
Allahabad - 211 001

COURT NO. 1X

DATE OF HEARING/DECISION : 15/09/2017.

Customs Appeal No. 70870 of 2016 (SM)

[Arising out of the Order-in-Appeal No. 387-CUS/APPL-LKO/LKO/
2016 dated 14/06/2016 passed by The Commissioner {Appeals},
Customs & Central Excise, tucknow.]

Shri Harjinder Singh Appellant
Versus

CCE, Lucknow e Respondent

Appearance

Ms. Stuti Saggi, Advocate — for the Appetltant.

Per. Ashok Jindal :- -

The appellant is in appeal against the impugned order
wherein he has confiscated the seized goods and allowed to be
redeemed on payment of redemption fine of Rs. 1 lakh and

penalty of Rs. 1 lakh under Section 112 (b) of Customs Act,

1962.

5 The brief facts of the case are that the appellant on

05/04/2014, was coming from Nepal to India by _rikshaw and
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intercepted by the officers of Sashastra Seema Bal (S5B) who
found that the appeilant is carrying 93.74 gm. pure gold of
§9.99% purity and 239 gms. Gold nose pins valued at Rs.
6,26,258/-. The statement of the ‘appellant was recorded who
stated that the said goods has been handed over to him at
Bageshwari Mandir, Nepaiganj, Nepal by a person named Shera,
who lived in Amritsar, whose address is not known and he was
carrying the said goods to Rupaidiha bus stand, where those
goods were being received by Shera who has paid him Rs.
2,000/~ for carrying such goods. On the basis of that statement
and the recovery of gold from the appellant, it was alleged that
same is smuggled goods as source of the same could not
explained by the appeliant, therefore, proceedings were initiated
for confiscation of seized goods and for imposition of penaity. The
matter was adjudicated. The Adjudicating Authority relying on
the invoice produced by the appellant, dropped the proceedings
against the appellant. The said order was challenged before the
learned Commissioner (Appeals), who after going through the
evidences p'lwé'ced on record hold that the seized goods are Hable
for confiscation and same can be redeemed on payment of
redemption fine of Rs. 1 lakh and penalty of Rs. 1 lakh under
Section 112 (b) of Customs Act, 1962. Aggrieved from the said

order, the appellant is before me.

3. The learned Counsel for the appeliant submits that the
appellant have explained the source of procurement of seized

goods in question that the same has been purchased from M/s
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D.S. Traders, Amritsar and the appeliant has gone to Nepal for
having the holy darshan in Bageshwari Mandir, Nepalganj, Nepal,
As the source of procurement of goods in question has been
explained, therefore, the gold is not liable for confiscation. It is
also submitted that the panch witnesses has not been allowed to
be cross examined and the department has failed to give any

evidences that the goods are all smuggled in nature.

4, On the other hand learned AR reiterated the findings of the

impugned order,

R

5. Heard the parties considered the submissions.

6. In this case, the appeillant was intercepted by officer_s of
SSB whereas the appellant was returning from Nepa!l to India and
carryiny pure gold with him and 238 gms. of g_old nosc ping, A
person who is coming form abroad and having gold item which is
restricted item, as per Section 123 of Customs Act, 1962, the
custom officer can ask for source of the procurement of the said
goods. At the time of search, the appellant fail to explain the real
source of procurement of the said good. Moreover, at the time of
search, he stated that the goods has been handed over to him by
Shri Shera whom he does not know. In that circumstances, the
genuineness of the appellant is doubted and the goods were
rightly seized. Later on, the appellant produced the invoice issued
by one M/s D.S. Traders, Armritsar. All these are after-thought. In
fact, if he had purchased the goods from M/s D.S. Traders,

Amritsar, when he is carrying the gold in his pocket going to

W&fﬁf
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Nepal he should have the invoice also with him. Moreover, no
prudent man will go to temple with such precious metal with him
in pocket. In every big temple, on their notice board mention that
Beware from the thief and keep Delongings. In that
circumstances, carrying the gold in temple is doubtful, therefore,
it is a case of smuggling of gold by the appellant from Nepal to
India. In that circumstances, I do not find any infirmity in the
impugned order, qua confiscation of goods in question.
Therefore, order of confiscation of the gbods in question is

affirmed.

7. The learned Counsel for the appellant has submitted that
no cross-examination of panch witnesses was granted. I find that
in the case of Surjeet Singh Chhabra vs. Union of India
reported in 1997 (89) E.L.T. 646 (8.C.), the Hon'ble Apex court
has held that when the goods have been recovered in the
custody of the appellant itself during the course of investigation,
in that circumstances by providing cross-examination of the
witnesses is of no help. Admittedly, the goods in question has
been recovered from the personal custody of the appellant.
Therefore, there is no requirement to give cross-examination to

the appellant of the panch witnesses.

8. ?urther, I find that the value of gold is Rs. 6,26,258/- and
redemption fine and penalties are imposed of Rs. 1 lakh each
which are highly excessive, therefore, the redemption fine and
penaity are reduced to Rs. 50,000/- (Rupees Fifty Thousand)

each.

@?»MJ/J:Q
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Q. With these terms, appeal is disposed of.

(Dictated and pronounced in open court.)

Sd/-
(Ashok lindal)

y S mMember{judicial)
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