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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1
APPEAL No. E/177/2011-EX{DB]

{(Arising out of Order-in-Appeal No. 215-CE/GZB/2010 dated 01/10/2010
passed by Conunissioner of Customs, Central Excise & Service Tax
{Appeals), Ghaziabad)
Commissioner of Central Excise, Ghaziabad Appellant

Vs,
M/s Hindon River Mills Respondent

Appearance;
Shri Gyanendra Kumar Tripathi, Assistant Comimissioner (AR),

Shri Hrishikesh, Advocate &
Shri Atul Gupta, Advocate,
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)
Date of Hearing & Date of Decision; 25/07/2017
FINAL ORDER NO. T L3908 2010
Per: Anil Choudhary

The issue in this appeal by Revenue is, whether the
learned Commissioner {Appeals) have been correctly allowed
the appeal of the respondent by way of remand, as Section
35A of the Central Excise Act, 1944 was amended with effect
from 11/05/2001 and taking notice of the said amendment
under the notes to clause 122, which stated that the said
clause 122 secks to amend Section 35A of the of the Central
Excise Act, 1944, so as to withdraw the power of
Commissioner (Appeals) to remand’ the matters back to the
Adjudicating Authority for fresh consideration. It wés so held
by the ruling of Hon'ble Supréme Court in the case of MIL
India Ltd. Versus Commissiener reported af 2007 {210) E.1.T.
188 (S.C.). |

2. Heard the learned Counsel appearing for the



2 Ex. Appeal No, 177/1]

respondent-assessee states that Coordinate Bench of this
Tribunal in the case of Commissioner of Central Excise
Versus Honda Seil Power Products Ltd. vide Final Order No.
A/1314/2012-EX{BR){PB), dated 07/11/2012, reported at
2013 (287) E.L.T. 353 (Tri. — Delhi) have distinguished the
ruling of the Apex Court in the case of MIL India Ltd. Versus
Commissioner {supra) and it was held that observations of the
Apex Court in the case of MIL India Ltd. Versus
Commissioner (supra) are in the nature of passing remarks
on the scope of powers of Commissioner (Appeals), in appeal
under Section 35A(3) of the Central Excise Act, 1944.
Therefore, the observations of Supreme Court, in view of the
Tribunal, cannot take precedence over the finding of the Apex
Court in their precedent decision in the matter of Union of
India Versus Umesh Dhaimode, which is based on the
analysis of the provision itself which was reported at 1998
(98) E.L.T. 584 (8.C.)). It was further held, otherwise also
Section 35A(3) __Q_f the Central Excise Act, 1944 as amended,
confers power on the Commissioner (Appeals) to annul the
Order-in-Original and also to pass just and proper order.
There may be circumstances where only just and proper order
could be to remand of the matter for fresh adjudication. For
example, if the Order-in-Original is passed without giving an
opportunity of being heard to the assessee or without
permitting to .adduce evidence in support of  his case,

then only Order-in-Appeal by Comrmissioner (Appeals) could
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be to set aside the impugned order on the ground of failure of
Justice. This would create an anomaly and cause prejudice (o
{he Revenue as it would bring an end to the ltigation without
adjudicating on the demand raised by the Show Cause Notice,
Therefore, only just and proper order, in such a case, would
be to the order of remand, te adjudicate the matter de-novo
after giving due hearing to the respondent-assessee.
Accordingly, in view of the power to remand the matter back
in appropriate cases, is inbuiit in Section 35A(3) of the
Central Excise Act, 1944,

3. Having considered the rival contentions and on perusal
of the facts on record, we find that the precedent ruling of this
Tribunal in the case of Commissioner of Central Excise
Versus Honda Seil Power Products Ltd. (supra), squarely
coveres the issue in the present case. Accordingly, we dismiss
the appeal filed by Revenue. We further direct the concerned
Adjudicating Authority to pass a reasoned order, after hearing
the respondent-assessee within a period of 60 days from the
date of receipt of a copy of this order. Further, we also direct
the respondent-assessee to appear with a copy of this order
before the concerned Adjudicating Authority and seck
opportunity of hearing, in accordance with law.

(Dictated and pronounced in Court)
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