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Applicanion Appeal Name and Address of’ Appellant

E3762000 0 AMRIT BOTTLERS PVT, LTD,
CHANDPUR HARBANS, P.O.
DABHASEMAR, DISTT.
FAIZABALD (ULP.}

FATHZ0H SHRI RAKESH LADITAN]
M/S AMRIT BOTTLERS PVT.
LI, CHANDPUR HARBANS,
P.O. DABHASEMAR, DISTT,
FAIZABAD (LLF)

ES142010 BRINDAVAN BOTTLERS PVT.

LD
PO SAFEDABAD. BARABANKI,
(LLP)

LIS STERT MLD. LADHANI,
MANAGING DIRECTOR, OF
M/S BRINDAVAN BOTTLERS
PVT. LT, PO SAFEDABAD,
BARABANKI, (UP)

2012009 VARANAST BOTTLING
COMPANY LTD
Aakashdeep, 108-B, Ravindrapuri,
Lane no 10, Varanasi(U”)

£29022009 C P KEJRIWALMANAGING

DIRECTOR
M/s Varanasi Botiling Company Pyl
fud, Aakashdeep, 108-8,
Ravindrapurl, lane No 1(h
Varanasi{UP)

Name and Address of Respondent

-CLCTE Allahabad
38.M.G Marg, civil Lines, Allahabad

£ -C.CE Allahabad
38.M.G . Marg, civii Lines, Allahabad

i -C.C.E Allahabad
38,M.G.Marg, civil Lines,
Allahabad



" -C.C.E Allahabad
318, M.G. Marg, civil Lines,
Allahabad

" -C.C.E Allahabad
38,M.G Marg, civil Lines,
Allahabad

" -C.C.E Allahabad
38,.M.G Marg, civil Lines,
Allahabad

Other Appeliants and Respondents as per Amiexure
Copy To

Vineet Kumar Singh,Advocate
5 Narain Nagar, Sector 11,
Indira Nagar,

Laucknow,

ttar Pradesh

ATUL GUPTA, (ADV.) ALD
LA OPP AUTO
SALES,Above the Office OF
Blue Dart/DHL Courier,
COLVIN ROAD, LOHIA
MARG ALLAHABAD-211001

15 Bar Association, CESTAT, Atlalinbad

=

Dhrector Publications, Customs, Excise. 1P, Estate, Delh

17 Wis Cencas Publicalious Pot, L., £512-0, Dhishm Pitomal Marg, Mew Dethi-3

18 Company Law nstitwe of India Pvi. Ltd., Mo.2 {old no.36), Vaithya e Street, T Magar, Chennai §7
10 Taxmiann Allied Service Pyvi, L., 39/32, New Rohtak Road, New Defhi-FHOHIS

20 LAWORUX Advisors Pyt Lid,, LAW MHouse, 1-8, Sector- 10, Faridabad 121003 (Harvana)

21 TaxlodiaCmiine.com Pyvl. Lid., 2nd Floor, Vasant Avcade, Vasant Kunj, New {elbu - [1OGT0

22 Mark Professionat Seevices Pyt Lad., 108, Everest B3ock, Aditva Enciave, Hyderabad - 38

23 The ICFAL society, 32, Nagarjuna Hill,Punjaguta Hyderabad.-300082

24 M/ Knowledge Processing Pyt ltd (taxmanagementindia.com),FF-149,1st Floor,Cress River Mall CI32
Ground, Near Karkardooma Court, Delhi-1 10032

25 CI R, 26 Offtee Copy /?.Jd}rd File T

TRt Registrar



IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAMABAIL
COURT No.
APPEAL Nos. 1/290F-2902/20049, 15/370-377/2010 & B/814-815/2010- X1 13]

{Arising out of Order-m-Origingl Noo 27 PKECCEADING2009  dated
3072009 a0 Appeal Noso BE290120022000). Order-in-Original - No.
SEPKFCCEATDIINZOO09 dated T T2008 (in Appeal Nos, B/376-3772000) &
Order-in-Chiginal No. OGP CEPRICCEALIN2000 dated 38012010 (o
Appeal Nos, B2314-8105720105 all possed by Comnussioner of Central Excise
(Adi. ) New Delhi)

M/s Varanas: Bottling Company Lid.,

Shri C.P. Kejriwal, Managing Director,

M/ Amrit botiers Pyt FAd.,

Shiri Rakesh Ladhani

M/ Brindavan Bottlers Py Lid, &

Sthri M.D. Ladbani, Managing Director Appeliant(s)
Vs,
Commissioner of Central Fxetse, Allubabad Respondeni(s)

Appearancy:

Shri Vieet Kumar Singh (Advocate) & Shei Atd Gupta (Advocate)
Tor Appeltant(s)

Shri Pawan Kumar Singh Supdi. (AR} for Respondent(s)
CORAM: S

Hon'ble Mr. Anil Choudhliary, 's\“i{rmhur {hudicial}
Hon'ble Mr. Anil . Shakkarwar, Member (Technicaf)

[date of Heartng ; 0082007
Date of Decision : 070872017

and, therefore, they arve taken together for decision. Theee o

comimon issue invelved s whether the figures veported as

sales figures of Aerated Drinks aiso called Soft Drinks to the

1}(\,':\

supplier of concentrate are more rehable as compare, Lo the

Central Excise records maintained i1 the form RG-1 and

i\
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quantity manufacture reported in RT-12 returns submitted to
the Range Superintendent regularly on the monthly basis for

the period from 1988 to 1993,

2. The briel facts of the case are that the M/s Varanasi
Bottling Company Lid., M/s Amrit Bottlers Pvt. Ltd. and M/s
Brindavan Bottlers Pvt. Ltd. were manufacturers of ‘Aerated
Soft Drinks' falling under Chapter 22 of [irst Schedule to
Central Excise Tariff Act, 1985, They used to manulacture
Aerated Drinks of various flavors out of the concentrate
supplied by M/s Parle Exports Ltd. The said concentrates
were also called as Non Alcoholic Beverages Base (NABI3). The
Central Excise Officers visited the factory promises of M/s
Parle Exports Ltd. who used to manufacture Non Alcoholic
Beverages Base on 20.10.1993. The officers came to know
that Non Alcoholic Bevcrageé Base was supplied by M/s Parle
Exports Ltd. to various franchise holders and the present
appellants were franchise holders who used to procure NABB
from M/s Parle Exports Ltd. and used to manufacture
Aerated Drinks out of the same. The Central Excise Officers
recorded certain statements of personnel working with M/s
Parle Exports Lid. and they came to know that each franchise
holder like the appellants in the present case used to submt
on monthly basis figures of sales of bottles of acrate drinks
manufactured by them out of the NABB procured from M/s

Parle Exports Ltd. The officers compared the figures reported

O
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by the franchise holders like the present appellants, with the
Hgures of manufacture of aerated water reflected in their
respective Central Exase records like RG-1 and reported in
RT-T2  retwrns  submitted 1o the  Jurisdictional Range
S.a.l}'x-:-rm1{-31'1(:1(.‘.:'11.. On the basis ol such comparison they
prepared chart year-wise of the difference in the quantity of
sale reported by appellants to the supplier of NABB and that
reflected o RT-12 and  presumed that to the extent of
difference  the manufacture was under reported by the
appetlants m thenr RTO12 0 retwrns and  under  such
presumplion issued show cause notices to the appellants M/s
Varanas) Botiling Company Lid. was issued a show cause
notice dated 25.02.1994/29.02.1984 wherein in Para 18.2 it
has been stated “the sales reported by the bottlers on weekly
and monthly basis to M/s Parle Exports Lid. appcears to he
actual sales effected by the bottlers in thelr franchise area”
and also further stated that il appeared that sales reporied by
the bottlers and compiled by M/s Parle Exports Lid. for the
purpoese of nternal planning were the actual production and
sales figures which should be the basis for decision of Central
Excise Duty. It was {urther stated in Para 19.1 that sales
figures taken from M/s Parle Exports Lid. were compared
with the figures of excisable goods e, soft drinks as reported
in RG-1/monthly RT-12 returns filed by M/s Varanasi
Bottling Company  Ltd. to Jurisdictional Range Officers,

Further, on the basis of such comparison carried out, it was

N
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alleged that the figures reflected In RT-12 were wrong and the
figures reported to M/s Parle BExports Ltd were the correct
figures of manufacture and Central Excuse Duty should have
beent pard by M/s Varanasi Bottling Company Ltd. on the
basis of such figures. In Para 23 of the said show cause
notice, there was an allegation of suppression and extended
period was invoked and through said show cause notice and
its corrigendum M/s Varanasi Botthing Company Ltd. were
called upon to the show cause as o why the differential
Central Excise Duty of Rs. 57,20,248/- should not be
demanded from them lor the period from February, 1989 o
July 1993, On the basis of same investigation at the end of
M/s Parle Exports Ltd. appellau-n:—wlf/s Amrit Bottlers Pvt. Lid
were also 1ssued with a show cause notice dated 25.02.1994
covering the period from 1988 to 1993 calling upon to show
cause as to why differential Central Excise Duty of Rs,
58,92 ,247 /- should not he demanded from them. Similarly a
show cause notice dated 25.03.1994 was tssued to appellant-
M/s Brindavan Bottlers Lid. covering the peried from 1988 1o
1993 demanding differential Central Excise Duty of Rs.
76,89,248/-. The other appellants namely Mr. C.P. Kejriwal,
Mr. Rakesh Ladhant and Mr. M.{J Ladhani were called upon
to show cause as to why personal penalty under Rule 209 A
of Central Excise Rules, 1944 should not be imposed ().n
them. Al the appellants contested the show causce notice,

M/s Varanasi Bottling Company ltd. has submitted before

N\



S0 ATPEAL Mo [ hEE s TR R N

(TR

the Original Authorily that there were instances where the
Agures reported in RT-12 were more than the figures reported
as of production to M/s Parle Exports Ltd. and therefore, the

Ogures reported to M/s Parle oxpaorts Lid. cannot be the basis

Jtor determination of the quantity of goods manufacture by

them. Similar submissions were also made by the other
appellants however, the Original Authority did not appreciate
the arguments and confirmed the demand. The show cause
notice issued to M/s Varanasi Bottling Company Ltd was
canfirmed through Order-in-Qriginal Na.
AYPRI/CCE/ADIN/ 2009 dated 30.07.2000 through which
the demand of Rs. 57,20,248/. was confirmed and Shri C.P
Kejriwal was imposed with a fine of Rs. 5 Jakhs under Ruled
209 A of Central Excise Rules, 1944, The show cause notice
rsued o M/s Amrit Bottler Pyt Ltd, was decided through
Order-in-Original - No. . 5&/PRKJ/CCE/ADIN/2009  dated
19 112009 wherein Central Excise Duty of Rs. 58,922,247 /-
was confirmed and Shri Rakesh Ladhani was imposed with a
penalty of Rs. 5 lakhs under Rule 209 A of Central Excise
Rules, 1944, The show cause notice dated 25.03.1994 issued
to M/s Brindavan Boters Ltd. was adjudicated threugh
Order-in-Orviginal No. 01/CE/PKJ/CCE/ADIN/2010 dated
08.01.2010 through which Central Excise Duty demand of
Rs. 76,820,248/ was confirmed and Shrl M.D. Ladhani was
with personal penalty of Rs. 5 lakhs under Rule 209 A of
Central Excise Rules, 1944, Aggricve by the sald orders M/s

\
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Varanasi Bottling Company Lid., Shri CP. Kejriwal, M/s
Amrit Bottlers Pvt, Ltd, Shri Rakesh Ladhani, M/s Brindavan
Rottlers Ltd. and Shri M.D. Ladhani have preferred appeals

belore this Tribunal.

3. Heard the learned counsel Shri Atul Gupta for M/s
Varanasi Botthing Company and Shri C.P. Kejriwal and Shn
Vineet Kumar Singh for the remaining appeliants, Shri Atul
Gupta has submitied that the appellants had submitted
before the Original Authority that there were instances where

el o
the figures reported i RT-12 returns were higher ithan shaere
reported to M/s Parle Exports Ltd. and that due 10 such
reasons the figures reported to M/s Parle Exports Lid. cannot
e the basis for demand of duty. He has further submitted
that entire demand is based on presumption that the figures
reported to M/s parle Exports Lid were correct and thosc
ceflected in RT-12 returns were Wwrong. He has further

N A o e

submitted that g the show cause notices issued JrJ.)e‘:i.&;ifa of
presumption cannot custain and that there 1s No evidence ol
receipt of any raw material, manufacture, transportation and
sales of the goods manufactured also Revenue has not
submitted evidence in respect of any financial {ransactions in
excess of the transactions reflected in the books of account,
He has further relied on final order issucd by this Tribunal in
the case of Commissioner of Central Excise, Hyderabad v/s

Annapwrna Industries Ltd. reported at 2003 (1 53) BLT 580

N\
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(Trib. Bang.). He has further relied on final order issued by
his Tribunal i the case of Gos Boltling Company btd. v/s
Commissioner of Central Excise, Goa reported at 2001 (135}
ELT 741 (Tri. Mum.). He has submitted that this Tribunal has
meld in the case of Goa Botthng Company Lid. that the
demand of duty arrived at only by applying the theoretical
ratio of the quantity of beverages base and the gquantily of
Leverage obtained from that base cannot sustain and that in
he said case this Tribunal has also observed that there was
ho reason to believe that the reported sales figures really
represented the actual figures of production. Learned counsel

Shri Vineet Kumar Singh has submitted that the arguments

b tad
put forth by tearned coun sel Atul Gupta apply to the appeals
N
represented by him.
4, Learned AR has supported the impugned Orders-in-

Original. He has further submitted that the appellants had
accepted the correciness of the figures submitted by them to

M/ s Parle BBxports Lid.

o, Having considered the rival contentions we find that the
‘ssue Lo be decided is whether figures available in the record
of the supplier of NABI3 are more authentic as compared 10
the figures reported in RT-12 relurns submitied to the
Jurisdictional Range Superintendent. Period involved in the
above stated show cause notices 1s from February, 1988 to

July, 1993, During the said period  cach manulacturer

Q
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appellants would have submitted move than 50 1“:101"1113“11_\; RT-
12 to the J\.n‘is.clic:l.i(.\n Range Superintendent.  The
responsibility of the Jurisdictional Range Superintendent was
to assess the goods to Central Excise Duty and issue the
assessment memorandum in respect of each RT-12. In those
circumstances we find that 1t T}Lﬁtﬁ not sustainable to hold
thal the appellants under reported the figures in the returns
filed before the Range Superintendent and, theretore, we find
that the figures of the production available on the record of
the supplier of NABR cannot be more authentic than the
figures reflected in Statutory record like RG-1 and reported in
Statutory returns like RT-12. Further, as argued by the
learned counsel for the appellants that Revenue could not
produce any evidence of procurement of all the raw materials
for manufacture of the alleged quantity, clearance of alleged
quantity, transportation of the same and receipt of monetary
fransactions of the same. We, therefore, find that all show
cause notices dealt with in these appeals are totaily
presumptive  in natbire and, therefore,  they are not
sustainable. We, therefore, set aside all the impugned Orders-
in-Original and allow all the appeals. The appellants shall be
entitled for consequential relief as per law.

B

(Dictated and pmrmun.ct;‘d in Court} )

-Sd/- -5d/-
(ANIL CHOUDHARY)  ypgina widiCerified TRSECANIL G. SHAKKARWAR)
og\og\thber(TECHN!CAL)

Member (JUDICIAL)
A ey duliiAgalt. Reglstrar
Vg, SrgEol Qi S



