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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No. E/495/2010-EX[DB]

(Arising out of Order-in-Appeal No. 178-CE/LKO/09 dated 30/10/2009
passed by Commissioner (Appeals) Central Excise & Customs, Lucknow)

M/s. BERRY'S AUTO ANCILLARIES (P} LTD. Appellant
Vs,

Commissioner of Central Excise, Lucknow Respondent
Appearance;

Shri Kartikcya Narain (Amicus Curiae) Adv. for Appellant
Shri Rajeev Ranjan (Joint Commr.) AR - for Respondent
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)
Hon’ble Mr. Anil G. Shakkarwar, Mcember (Technical)

Date of Hearing : 02/08/2017
Date of Decision 02/08/2017

FINAL ORDER NO~T0212/2: % ...

Per: Anil G. Shakkarwar

The present appeal is directed against Order-in-Appeal
No. 178-CE/LKO/2009 dated 30/10/09 passed by
Commissioner Central Excise (Appeals) Lucknow.
2. Brief facts of the case that the appellants were engaged
in the manufacture of parts of motor vehicle and the part
manufactured were supplied to M/s Tata Motors Ltd. M/ s
Tata Motors Ltd., Lucknow used to supply drawing and
design to the appellants. It appeared to Revenue that the cost
of drawing and design should be included in the assessable
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value. On investigation M/s Tata Motors Ltd., Lucknow
through letter dated 02/11/2007 informed that the cost of
drawing was nil because they provided dimension and
specification such as length, weight etc. as offer drawing for
the part to enable the appellant 1o develop thereon drawing in
line with specification provided by them. Revenue presumed
that the cost of drawing and design was @ 0.085% of the cost
of goods manufactured and loaded assessable value to that
extent and issued show caust notice dated 27/03/2008
through which & demand of Central Excise duty of Rs.
13,047 /- was raised. The said demand was adjudicated
through Order-in-Original No. 15/2009 dated 24/03/2009
wherein original authority confirmed the demand. The
appellant preferred appeal before Commigsioner (Appeals).
Thé Learned Commissioner (Appeals) decided the said appeal
through impugned Order-in-Appeal dated 30/10/2009. The
| Learned Commissioner (Appeals) rejected the appeal filed by
appellant. Aggrieved by the said order appellant is before this
Tribunal.
3. Heard Mr. Kartikey Narain {amicus curiae) for appellant
who has submitted that the said show causc notice was
issued with the presumption that the cost of drawing and
design was @ 0.085% of the cost of goods manufactured and
therefore, the show cause notice is not sustainable.

4. The Learned AR has support the impugned Order-in-

Appeal.
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1 APPEAL No. E/495/2010-EX[DB]

5.  Having consider the rival contention and on perusal of
record we find that M/s Tata Motors Ltd., Lucknow through
their letter dated 02/11/2007 informed that the cost of
drawing was nil. We also find that there is no material on
record to establish that the cost of drawing was @ 0.085% of
the cost of manufacture. Therefore, we hold that the demand
is presumptive in nature and therefore not sustainable. We
therefore, set aside the impugned Order-in-Appeal and allow
the appeal. The appellant shall be entitled to consequential
relief as per law, We appreciate the assistant p.rovided by Mr.

Kartikey Narain as amicus curiae.

(Dictated & Pronounced in Courti -

-5d/- -Sd/-
(ANIL CHOUDHARY}) (ANIL G. SHAKKARWAR)
Member (JUDICIAL) Member{TECHNICAL}
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