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E/B33/2011-EX{504]

IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No.E/833/2011-EX[SM]

{Arising out of Order-in-Appeal No.394/ST/APPL/NOIDA/2010
dated 31.12.2010 passed by Conumissioner of Central Excise &
Customs, Noida)

India Yamaha Motors Pvt Ltd. Appeltant
Vs.

C.C. & C.E. & S.T.- Noida Respondent
Appearance:

Shri Vineet Sinha (Adv) for Appelant
Mohd. Altaf (AC) AR for Respondent .|
CORAM: '

Date of Hearing & Date of Decision
FINAL ORDER NO-. W61 2017

Per: Mrs. Archana Wadhwa

under the category of Intellectual Property, GTA and Busincss
Auxiliary Services. It is seen that during the peried in question,
there were delays in filing the ST-3 returns as also in payment
of services tax ranging _from 1 day to 137 days. The duties were

belatedly deposited by the appellant along with inferest.

. In the above scenario, proceedings were initiated against them
for imposition of penalty which stands imposed by the nger
Authorities in terms of the provision of Section 76 of the
Finance Act.

. The challenge is to imposition of penalty under Section 76 of the
Finance Act, 1994. The .appellant’s contention is that there is

no malafide on their part and the service provided by them were
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duly reflected in their accounts maintained in the ordinary
course of the business. In the absence of any misstatement or
supression with intent to evade payment of duty, imposition of
penally is not called for. Infact, learned advocate submits that
inasmuch as entire service tax alongwith interest was deposited
before the issuance of the show cause notice, there was no need
for issuance of the notice and the proceedings should have been

held to be conclusive in terms of the provisions of section 73 of

the Finance Act.

. After hearing learned AR and after going through the impugned

ozde1 ! finc.i,__.that the Hon’ble Karnataka High Court in the case
of Commi.sé'ioner of Service Tax Banglore Vs. Master Kleen:
2012 (25} S.T.R. 439 (Kar.) has observed that if the payments of
service lax have been made alongwith interest before the
issuance of the show causc notice, there is no requirement of
issuance of the notice in terms of section 73 of the Act,
Admittedly, in the present case, the appellant has not been
attributed with any malafide, thus, there is no justification of
imposition of penalty. Accordingly while upholding the
confirmation of demand and interest, as not challenged by the
appellant, penalty imposed under section 76 is set aside. Appeal

is allowed in above terms.
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