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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT Na. 1

APPEAL N, B/861-862/2010-BX[125]

{Arising out of Order-in-Appeal Mo, 46-47-CE/APBL/KNP/Z0I0 dated
25/01/2010 passed by Commissicasr of Central lixeise & Customs
{Appeals), Kanpur)

M/s Atul Engineering Udyog (In Appeal Mo, 1/861/2010) &

Ram Saran Mittal, Partiner (In Appeal No, E/862/2010)  Appellant
Vs,

Commissioner of Customs & Central Exeise, Kanpur Respondent

Appearance:

Ms, Stuii Baggi, Advogate, for Appellant
Shri Maehd, Altaf, Assistant Commigsionsr (AR), for R@agendsm

i

GORANM:

Hon’ble Mes, Archana Wadhwa, Member (Judigial)
Hon’ble My, Anil G. Shakkarwar, Membher (Technical)

Pate of Hearing & Date ol Decision : 30/11/2019

Per: Archana Wadlova

After hearing hoth the sides, we note that (ke amount of
Rs,10,84,227 /- has been confirmed against the appellant, by
denying the eredit availed in respeet of capital geeds while
observing that the revised return for ¢laim of depreciation was
filed after the visit of the offigers of the Department to the
factory of the appsllants and after they have pointed eut their
entitlement to claim depreciation as well as Moedvat credit

together.
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2 Ex, Appead No. 881-862/10

2. After considering the submissions of both the sides, we
takee into consideration the erder passed by the Bombay High
Court in the matter of Commissioner of Central Bxcise,
Nagpur Versus Maharashtra Blecrosmelt Ltd. reported in
2008 (224) ELT 391 (Bombay); the Tribunal in the matter of
Commiasioner of Central BExcise, Comibatore Versus Ennar
Spinning Mills reported in 2609 (246) ELT 263; Commissioner
of Central Exeoise, Comibatore Versus Jaya Mills Ltd. reported
in 2009 (23%) BLT 189 & Shri Ghanshyam Auto Parts Ltd,
Versus Commissioner of Central Bxeolse, Aurangabad reported
in 2004 {178) ELT 163, where it stands held that subsequent
withdrawal of depreciation claim will result in assessee’s

erititlernent to Cenvat eredit in respect of capital goods.

Revenue is not disputing the fact that the appellarits have
subsequently filed a revised return before thie Jricome Tax
Authoerities, where claim of depreciation has Been withdrawn
by them, As such, by applying the rativ cof the above
decisions, we hold that there was no justification for denial of
the eredit in respect of the said capital goods, the samec 18

noonrdingly allowsd,

Further we note that an amount of Rs.2,44,440/- relates to
the inspection charges which aceording to the Department
were wrongly excluded from the assessable value while it is
the eontention of the appellant that the said amount was paid

by the Redlwaye for their own inspestion, to the inspecting
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3 Lx. Appead No, 861-862/10

agency, and is not concerned with the cleavance of the goods
manufactured by the appellants and supplied to Railways and

the same does not form part of the transaction value.

3. We find that there is mo dispute about the fact that
inspection fee is being paid by the Raflways to the inspection
agency, who has inspected the goods before their clearance,
an behalf of the Rajlways. The said amount is not being paid
by the Railways to the assessee and by ne streteh of
imagination, be held as a part of the assessakie value, For the
above findings, we find the support {rom the decisions of the
Tribunal. As such, no reasons to uphold ‘che.said part of the

impugned order,

4. In a nutshell, the impugned order conflrming demands
and imposing penaities upon both the appellants are set aside
and both the appeals are allowed with consecuential relief {o

the appellants.
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