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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I '

APPEAL No. F/902/2005-EX[DB]

{Arising out  of Order-in-Original No. 1 1/Comm./GZB/2004  dated
30/04/2004 passed by Commissioner of Central Exeise, (Ghaziabad)

M/s Chandravati Polymers Pvi. Ltd. Appeliant
Vs.
Commissioner of Central Excise, G haziahad Respondent
Appearange:
Shri R. R. Agarwal (Senior Advocate) &
Shri Siddharth Yadav (Advocatie) for Appellant
Shri Rajeev Ranjan (Joint Commtr.) AR for Respondent
CORAM.:
Hon'blie Mr. Anil Choudhary, Member (Judicial)
Hon'ble Mr. Anil G. Shaldcarwar, Member (Technical) 2

Date of Hearing : 11/12/2017

Date of Decision : 11/12/2017

FINAL ORDER NO 7138 Q/QP 7.

Per: Anil Choudhary

This appeal is arising out against Order—il‘i‘::'('ji‘ig.nal"/'I
dated 30/04/2004 passed by the Commissioner of Central
Excise, Ghaziabad, among other grounds mainly on the issue
of natural Justice.

5. The brief facts arc that the appellant was engaged in
nanufactufing of industrial and decorative laminates falling
under Chapter Sub-heading 3920.37 of schedule to CETA

having its factory at Sahibabad. As it appeared to Revenue
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that there was some clandestine activity on the part of the
appellant, there was a search/inspection on 21% November,
1995 by DGAE at the Delhi office and the factory. It was seen
that appellant was manufacturing decorative laminates of
sizes 2.44 x 1.22 x 3mm thickness and that almost 95% of
total production was supplied to Railways, while some
gquantity was rooted to local market through their
consignment agent M/s Ratnakar Enterprises, New Delhi.
Prior to supply of the goods to Railways, the goods are pre-
inspected by Railways or their inspecting agency. It appeared
that the appellant had been supplying laminated sheets of
3mm thickness to Railways and the quantity supplied was
much in excess to that, which were shown to have been
manufactured in the factory. Further alleged that in some
cases where supplies were made to Railwayé, were not
covered by gate pass issued from factory. The appellant had
been issuing delivery challan/invoices from the registered
office to cover such supplies. Further facts as per the SCN
dated 30t Jaﬁuary, 1996 arc as follows:-

“Enquires to establish that traders supplied laminated sheets
of less than 3mm thickness Para-3.1 of the notice stated that
M/s Brite Plywood Agencies, New Delhi had supplied 43,754
laminated plastic sheets valued at Rs.1,40,81,557/- from
1091-1995 to M/s CPPL, M/s Ratnakar Enterprises and Aar
Em Plywood and Salmica, the thickness of the laminated

sheets being 1.5mm, lmm or 0.8mm as per statement of
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Vijay Kwmar Sethi partner of M/s Brite Plywood Agency,
recorded on 13/12/1995, Shri Sethi also stated that he deals
only sheets of thickness Imm or 0.8mm and such sheets of
Sundak brand were sold to M/s CPPL, M/s Ratnakar
Enterprises and Aar Em Plywood and Salmica. The statement
of Bashikant Gupta director of Sundak India Ltd. was also
recorded on 12/12/ 1.995 stating that he never sold any
laminated sheet of thickness of 3mm and above to M/s Brite
Plywood Agency from January, 1991 to 1995 as such it was
presumed that the plywood of 3mm thickness was never
supplied by Brite Plywood Agency to M/ 3 CPPL, M/s
Ratnakar Enterprises and Aar Em Plywood and Salmica
rather the salmica supplied was of thickness 1.0mm or
0.8mm.

Para 3.2, 3.3 & 3.4 of SHOW CAUSE NOTICE stated about
Glebe Timber Traders, M/s Gorinder Sales Corp, M/s Capital
Sales Corp respectively by Basal.l Das Pahwa, Gorinder Pal
Singh and Praful Kumar Vohra stated that their firm didn’t
deal with the laminated sheets of thickness respectively of
Imm, 1.5mm and 1.5mm and no supply was made of sheets
of 3mm thickness/

Para 3.5, 3.6, 3.7, 3.8 & 3.9 of the SHOW CAUSE NOTICE
relating to M/s Sumeet Enterprises, M/s Vishal Plywood, M/s
Sudhir Company, Vishal Traders have stated fo supply

laminated shieet of thickness 1.5mm but admitted that the
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thickness of laminated sheets was not mentioned in the bills
as per the market practice.

3. The appellant contested the show cause notice by filing
defence reply on 18/03/1998, as is mentoned in Para-4 of
the impugned order. The appellant also made prayer for
cross-examination of the wiinesses of Revenue, whose
statement have been relied upon in the show cause notice,
namely Vijay kumar Sethi, Sashikant Gupta, Basan Das
Pahwa, Gorinder Pal Singh and Praful Kumar Vohra.

4. The Learned Counsel further states that during the
period of adjudication proceedings being pending, there were
major disturbances in the appellant industry as due to non-
payment of the dues of the Pradeshiva Industrial and
Investment Corporation of U.P, Ltd. (PICUP for short), vide
Panchnama proceedings, acquired the possession of the
factory premises including that administrative office as is
evident from the copy of Panchnama dated 05/10/2002. The
appellant informed the Jurisdictional Commissioner from
time to time, including letter dated 17 /04 /2003, wherein they
informed that their entire factory including administrative
office have been sealed by PICUP in October, 2002 and till
date is under the possession of PICUP, They further expect to
get back the possession of the unit in the near future, in view
of the continuing negetiations. Further, praying that as soon
as their office is unsealed by PICUP, they shall inform the

Commissioner and take steps for making proper pleadings in
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the matter of adjudication of the show cause. The Learned
Counsel further drawn attention to auction sale notices
issued by PICUP dated 21st November, 2003, wherein PICUP
have advertised the appellant unit for sale under the powers
vested Dby virtue of Section 29 of the  State Financial
Corporation Act. The Learned Counsel further draws the
attention to letter dated 03/07/2004 written by PICUP to the
appellant as regards application of the appellant for revival of
the unit/one time settlement. Thereafter the possession of the
factory including that of administrative 0ffic¢ was handed
over to the appellant only on 19% July, 2004, but prior to
this, the impugned order was passed on 30% April, 2004. As
such the appellant did not have proper opportunity to lead
evidence in the matter.

5. As regards the prayer made by the appellant for cross-
examination of certain witnesses, the Learned Counsel draws
attention to the findings from the impugned order wherein the
Learned Commissioner have recorded that appellant’s request
to cross examine some of the traders who issued invoices for
sale for laminated plastic shects to appellant and its sister
courteents, cannot be exceeded to at this stage as at present
not only appellant, but its sister concerns and its directors
shri Manoj Prabhakar Jain also are not traceable as several
letters written to them for attending personal hearing in the
case have returned undelivered and also pasting of such

letters at the factory gate also have not fetched any results.
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The Learned Commissioner also observed that cross-
examination is not warranted in the facts of the case as ample
evidence is available to show that the traders had supplied
the laminated plastic sheets of thickness up to 1.5mm.
Further, the Learned Counsel states that the prayer of cross-
examination have been rejected mechanically and shows clear
cut shyness on the part of Learned Commissioner to exercise
the jurisdiction vested in him. Accordingly, he prays for
setting aside the impugned order and to remand the
proceedings back to the adjudicating authority to pass a fresh
order in accordance with law, after providing opportunity for
cross-examination, and hearing.
6. The Learned AR. for Revenue have relied on the
impugned order.
7. Having considefed the rival contentions and on perusal
of records, we are satisfied that the appellant was prevented
due to sufficient reasons and genuine reasons from making a
proper representation at the adjudication preceedings, as
they were not having access to their own records at the
relevant time, which were lying under seizure or possession of
PICUP. We further {ind that sufficient reasons have not been
assigned for denial of c¢ross  examination. In  the
circﬁmstances we allow this appeal by way of remand. We set
aside the impugned order and remand the matter back to the
file of the adjudicating authority with directions to pass a

reasoned order, after hearing the appellant, including
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providing of opportunity to cross-examine the witnesses
necessary in support of their contentions. We also direct the
appellants to file a fresh reply to show cause notice and also a
fresh application, as regards their prayer for cross-
examination giving the proper names, etc. of the witnesses, as
available on the record and as per their knowledge and also to
give brief reasons as to why they seek to examine the witness
by way of cross-examination, We also observe that the
provisions of Section 9D of the Act provide for examination of
witnesses the staternents of which Revenue seeks to rely nipon
in support of its allegations in the show cause notice. An
examination of witnesses during the proceedings also
includes their cross-examination by the defence side or the
appellant’s. We further observe that Hon'ble Supreme Court
in the case of Andaman Timber have observed that
examination of witnesses and cross-examinalion s an
essential feature in a judicial proceedings under the Central
Excise Act. The appellant is directed to file their reply to show
cause notice and any other applications with respect to any
prayer they want to make within a period of 90 days and
appear before the concerned adjudicating authority and seek
opportunity of hearing. As the matter is very old the
impugned order being of the year 2004 and the facts related
to the period 1994-95, we hope and trust the adjudicating
authority shall dispose of the adjudicating proceedings

preferably within a period of one year from receipt of a copy of
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this order. The registry is directed to send back assessment
records back to the concerned Commissioner through the

office of Commissioner, A.R,

e o ~ (Dictated & Pronounced in Courtt
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{(ANIL G, SHAKKARWAR) (ANIL CHOUDHARY)
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