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APPEAL Nos /008 & S0%/2008-1X1DB]

(Arising ol of  Order-ip-Criginal - No. L3/COMMB/MP/2008  dated
1 12722008passed by Cammissioner of Contrad Exelse & Customs, Kanpur)

wify 1, Glass Industries, &

Shei Meesa] Mahestward, Paviner of Appellants
Vs,
Copunissioner of Centiml Excise, Kappur Reapoudint

FATM LM ELEL YO

Shei Rajesh Cidtibber, Advocaty For Appeltan
Stel Mohammad Altall Assistant Commissioner (AR), {or Respondent
CORAM:

gl g i

Honble Mrs. Arehiana Wadbwa, Member (J udieinl}
Faon’ ble Mr. Anil G, Shaklarnear, Member (Teehnieal)

Paie of Hearing ¢ 212017
Drate of Deeision Q112017

FNAL ORDER Nos, L B 88 T a¢fz0%

frers Arvchang Wadhwa
After hearing both the sides we find  that the
appellants are engaged in the mansdactre of Olass Boads,
which are totally exempted from payment of duty of Bxcise.
1 the course of manufacture of such Glass leads, Glass
Tubes come Uio existence, The appellant was also not
paving any duly on the aaid Gass tubes, which were

further being used capitevelly for the manufacture of Glass

Beads on he ground that such Glass Tubes were belng

-y



3 APPIEAL Do [0 g G f e D

manufactured by them by Mouth Blowing provoss, which
was exernpied under Notification MoH/2002-CE o daed

£51.03.2002,

2. The appellant factory was visited by the Central
Hxcise officers on 12.07.2007, and it was {ound that the
appellants were using a compressor for the manu facture of
Gloss  Tubes, As the Glass Tubes were not being
manufactured by Mouth Blowing process and as such the
same were not exempted, Revenue entered in a view that
aich (Hass Tubes are reguired to discharge their duty
liability inasmuch aa the same are being captively used for

production of an exwmpted produet,

3. After further investigetion, proceedings were initiated
against the appellant by way of issuance of sliow cause
notice dated 07.07.2008 raiging denand of duly in vespect
of Glass Tubes for the peried April, 2002 to July, 2007 by
alleging that the appellant bad used compressor [y
blowing of thi CGlass Tubes instead of their clabn that the
sarae have been produced by Meuth Hlowing process, and

by invoking the axianded pariod of Hmitation.
. A )

4, It is meen thal during the adpadication procoedings,
the appellant took a eategarioal stand thet the compreasor

in guestion was purchased by them only on 31.03.2007
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and as such the production of Gilags Tubes with fhe said
COMPIEEEoT Was cifected Trom the said date only. Prior o
dhe instailing of compressor, the Glass Tubes Were beng
emufactured by Mouth Plowing process and was fully
exempled rom payment of duty in terms of Notification
No.G/2002-CLE dated  01.08.2002, In support of their
contention thal prior to the said date, the Mouth Blowing
process wWas being adopted By them, they produced on
cecord the compensalion suit filed by one of thelr smployes
fefore the Labour Court and award of compensation
aranted DY (he Labouwr Cotd. Biatement of some of worlmrs
recorded by the investigating officers was alsp to the effect
ihat prior to 01.04.2007 the Mouth Blowing process WELS
adopted by them for the blowing of the Glass Tubes. AB
regavds the subsequent period, the appellant submitted
(hat though the Glass Tubsy were manufactured with the
help of conapresser would be dutable bui 1o duty waw
peing paid by them as {hey were Jalling within the Small

Seale Exemption Motific piion.

-

5. Jhe Adjudicating Autherity did nal find fayour with
the above contention of the aspessed a8 yegards the Taalaonay
Cowrt Buits by the laborour for grant of corppensation B
wecount of the work done by them Wy Mouth Blowing

PrOCess, e observed that No such c:o-mperwatim
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dosuments stands produced belore him. As regards the
purchase of the compressor and the bill produced by the
appellant, he observed that inasmuch as the same was
purchazed on 318 March, 2007 fe. the last day of the
financial year, it scems that the same was manipuiated bl
Accordingly, he rejected the above stand ol the appetant
and affirmed the duty to the extent of Ra.54,36,576/7- along

with imposition of penalties on both the appellants.

6, We have heard the lesrned Advieate Shei Rajesh
Ctilslnr appearing for appelants and bearnod AR Bl

Mohammad Alted appearing for Revenua,

7. On going through the impugnhed order, we find that
there ie enough evidence on record to eétablish that prioy to
the date of purchase of the compressor, the Mouth Blowing
process was being used by the assesse for conversion of
giass into Glass Tubes. Statement of 8hri Praveen Sharma,
an employee of the appellant, recorded on 08.08.2007 is o
the affect that the mamdacturing unit has started wasing
the compressor from 01.04.2007 and prior 1o the said date,
Glasas Tubes were being manulactured by Mouth Blowing
nrocess, However, the adjudicating authority has also
dmmigsed the above statement of the ernployee on the short

ground that smach facts woere not Wrought to the noties of

the visigng offfcers on the day of visit itsstf Bimilarly, as
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regarcs the labour suit by another employee, which the
appellant Drought on record to support their contention
thinl Mouth Blowing process was being adopted by them
prior to 01.03.2007 and some of their employees have also
gone to  the labour Commissioner for payment of
compensation, he observed that the appellant had only
placed the documents showing settlement of the case ly
way of grant of compensation but noe such compensation
amount of details of cheque/DRD have been subniitted by
e, Though,  he  noted that  admittedly  such
compensation claim was going in the Labowr Court, but the
reasoning adopted by the Commissioner that cheque/DD

ramber ete, was not given, can be appreciated.

However, the crux of the issue relates to the date of
purchase of compressor. Admittedly, the appellant has
produced  a bill dated 31032007 fssued by Rathi
Idusteies, showing the sale purschase of the compressor.
The adjudicating suthority has simpliciter disraisged the
satrie on the ground that the same was purchased on the
last date of the financisl year and as such, was
manipulated. However, we {ind that the above observations
of the adpadicating autharity are in the realin  of
asswimplions and presumptions and not based upon any

evidence so as to hold contrary to the appellants claim.
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Roverie has not bothered to investigate &t the end of fhe
aeller of the compresser s as to fhud wat the fact as to
whether the compreasor was actually sold on the aaid date
or not. We also note that there is no resiviction on sale
purchase activities on the last date of financial year. No
investigation was made by revenue, in which case the bl
produced by the appellant has o be accepted s the correct

peelleation of fnets.

8, In view ol the forgoing, we agres wilh e appeiians
that e marafaotiaring prooess i theid unit have been
deme with tie help of the compressor anly with the effect
from 03.04,2007, tnagmuch a8 there is no other contrary
evidence reflscting on the fact thay compressor was being
used in the factory prior to the said date. In the absence of
the same it hag to be held that prior to 01.04.2007 e
appellant  was using Mouth Blowing process fop the
manufacture of the Glass Tubes, which process granted

them exemption ih terms of Netification No.06/2002,

g, As regards the manufacture of the (lass Tides with
effont from 01.04.2007 with the help of the compressor
lusrrind Advooate agrees that the sama would be dutiable
inaenmach as the same were being used captively for the
manufacture of the exempted final producta. However, he
submite that the appellant would be entitled o &S



b AFDPEAL NogJi/ w08 & 200/ 2000 EX (D]

Exemption in which case no duty lability would avise on
Ui, Ror verificaton of the appellants said claim, which is
dependent upon the computation of the clearances in a
financial year, we remand the matter to the adjudicating

authority to examine these [acts,

10 Ji view of the above, we set aside the penalty imposed
o both the appellants. Thus, both the appeals are

dispogsed of in the above manner.

(Dietated in Court)
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