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IN THE CUS"I OMS, EXCISE & SERVICE TAX APPELLATE

TRIBUIAL’ ‘_
REGIONAL BYNCH: ALLAHABAD
" CCURT ¥o. 1

' APPEAL Ne. E/908/2010-EX]LB]
(Arising out of Order-in-Appeal No. 8 /CE/ALLDR2010 dated 26/03/2010

passed by Commissioner of Central Fxcise & Customs {Appeals),
Allahabad)

M/s LT.L Limited Appelant
Vs.

Commissioner of Central Excise, Allahabad Respondent
Appearance;

Shri 8. P. Ojha, Consultant, ionﬁAqSﬁq}dmm

Shri Mohd. Altaf, Assistant Commissioner (AR),
CORAM:

Hon’ble Mrs. Arcirana Wadhwa, Men.ber (Judic; al)

Hon'ble Mr. Anil GG, Shakkarwac, Member (Teci.mc‘llﬁ N T
Date of Hearing & Date of Decision T 2&’1 li”U; s
FINAL ORDER NO. F.1 1 %82 AR

Per: Archana Wadhwa ' '

As per facts of record, the appellants are engaged m ;I
manufacture of various transmission equipments and parts
thereof falling under Heading No. 8517 of the First Schedule
to the Central Excise Tariff Act, 1985 (5 of 1986). The sale of
their products are exclusively to M/s Bharat Sanchar Nigam
Limited {BSNL) and to Mahanagar Telephone Nigam Lid.
{MTNL). Both these customers are Public Sector Undertaking.
The appellants are allotted preferential quota by M/s
B3NL/MTNL for supply of various equipments irrespective of
the facts, whether, their tenider is accepted or not. However
the price is determined on the basis of lowest price quoted by

manufacturer/supplier in its tender. The customer places
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2 Fx. Appeal No. 908/10

advance purchase order gi\jiﬂg therein the description of
goods, quantity of each goods and provisional price thereof.
M/s  BSNL  place  Advance  Purchase Order  No.
CT/APO /41 /2006-07 dated 29.01.2007 for the supply ol 32
Channels, DWDM equipments listed in its Annexure “A” value
of at Rs.49,06,52,688/-. The provisional prices quoted in the
APO were inclusive of Sales Tax Excise duty and other
Statutory duties/levies etc,

n the Advance Purchase Order the composite description of
DWDM, Optical Line Amplifier and Optical Add Drop
Amplifier were given, therefore the appeliants quoted the
same description and price in their invoices and paid duty
accordingly, although they had quoted the vahue of
cquipments and the customized software separately in their
tender.

The prices of each equipments were finalized vide File Na. 80-
21/2006-MMC/ITI 38 dated 15.01.2008. The revised PO
showed the price of hardware and software separately. As
such, supplementary invoice were issued accordingly. Since
customized software was exernpt from payment of duty vide
Notification No. 06/2006-CE dated 01.03.2006, it resulted in
excess payment of duty amounting to Rs.2,17,93,372/- for
which refund claims bas been filed.

A Show Cause Notice was issued vide C.No. {18) Refund
102/08/4615 dated 28.11.2008 proposing to deny refund

claim inter-alia on the ground that original mvoices do not
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indicate that customized software, other than packaged
software canned software have also been supplied with
DWDM.
The Assistant Commissioner rejected the refund claim wide
Order-in-Original No. 13 Refund/09 issucd vide C. No. V {18)
Refund/83/08/445% dated 20.02.2009. On appeal agamst the
Revenue, Commissioner {Appeals) rejected the appeal vide
Order-in-Appeal No. 81/CE/2009/1407 dated 29.03.2010,
2. After hearing both the sides, we note that the issue
imvolved in the present case is as follows:-
“ti}  Whether the appellants have not given
sufficient proof of excess payment of duties of
excise for which refund claim has been filed.
fity  Whether the refund of duty shall cause unjust
enrichment to the qppellants.”
3. The appeliant in their support has raised the following
grounds:-
(i} In the original invoices issued under Rule 11 of the
Central Excise Rules 2002 the goods supplied o M/s
BSNL were described by its generic name ie. LB
DWDM CHL, Optical Line Amplifier and Optical Add
Drop Amplifier, which, included all other equipments
necessary for its installation and functioning, which,
inter-alia included customized software. They paid
duties o excise on the composite prices shown in the
advance P.O. In the final P.O. the value of Hardware

and Software were shown separately and the duty was

pavable accordingly.
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4 Ex. Appeal No. 908/10

(i) the customized software falling under heading number
8524 of the First Schedule 1o the Central Excise Tariff
dct, JO8S (5 of 1986) was exempt from payment of duty
vide notification  mumber (16/2006 CE  dated
0.030.2006 therefore. no duty was payable an such

cnstomized software.

(i) the appellants state and submit that they do not
manufaciure  software, imstead they procure it and

supply if with other equipments.

(iv) The revised P. O. showed the prices of the software
and  Hardware separately and the  supplementary

invelces were issued accordingly.

(v) The appellants filed refund claim of duty of Excise paid
in excess (i) as a sequel ta revision of prices and (1i)
payment of duty on the value of software earlier
ineluded in the composite price of the equipments

indicated i the APO.

(vi) The prices quoted in the P.O. were inclusive of Sales
Tax. Excise Duty and other statutory duties/ lfevies, as
envisuged in clause (i) under caption prices. On
reduction of the price every element of price including
duty of excise gets proportionately recuced. Since the
customer has paid the price according (o prices
indicared in Final P.O. hence it would not cause unjust
errichment fo the appellants . In this context the
appellanis refer 1o and rely upon the following

Judpement / decision.

i) Mahabir Kiksore Vs State of Madhya Pradesh [1989
(43) ELT 205 (SC)J
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5 Fx. Appeal No, 908710
it} BWL Limited Vs CCE Chandigarh [2004 (168) ELT
(Tri. Delhi).

iti,)  JR Fabrics Lid Vs CCE Vadodara (2008 (232) ELT
859 (Tri. Ahmd )

iv)  The customer viz M/s BSNL have given certificate to the
effect that they have paid the prices of the goods as per
the final prices indicated against each item.”

i, We note from the impugned order of Commissioner
{Appeals) and observation made to the effect that the
appellant has failed to furnish the relevant documents
providing that payments have been veceived only in
accordance with the revised invoices, In the absence of cogent
evidence regarding the payments received by the party,
principles of unjust enrichment are to be involked.

5, As is seen form the above the authorities have rejected
the refund on the ground of unjust enrichment on the ground
of non-production of documentary evidences. ld. Advocate
submits that they are in a position to cstablish that the
unjust enrichment does not stand attracted, in as much as,
the payments were received by them from BSNL only in terms
of revised final purchase order. Ld. Advocate however fairly
agrees that the certificate of BENL, now placed before us, was
not hefore the Authoritics below.

6, n as much as, the issue relates to verification of the
documents, which can only bke done at the level of the

Original Adjudicating Authority, we deem it fit to set aside the
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G Bx. Appecd No. 963/ 10

impugned order and remand the matter to the Original
Adjudicating Authority for examining the Appellate’s claim
and o re-decide the same in the light of the law declared by
the various judgments of the Tribunal relied upon by the
appellant. Needless to say that the appellant would be given
an opportunity to put forth their case.

7. Appeal is, thus, allowed by way of rtemand.

dDictared & Pronounced in Court) e

Sds- S/
Anib Gl Shaklarwar DWi
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