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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCI1: ALLAHABAD
COURT No. 2

APPEAL No. F/1061/2011-EX[SM]

(Arising out of Order-in-Appeal No. 200-CE/GZB/2008 dated 30/09/2008
passed by Commissioner of Central lixcise (Appeals), Ghaziabad)

M/s Ajay Industrial Corporation Appelant
Vs. |

Commissioner of Central Excise, Ghaziabad Respondent
Appearance:

Shri Rajesh Chhibber, Advocate, for Appellant
Shri Pawan Kumar Singh, Superintendent {AR), . . for Respondent

CORAM:
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing & Date of Decision : 28/07/2017 \,\

FINAL ORDER NO..F0T.84/290L7F ...

Per: Anil G. Shakkarwar
The present appeal is directed against Order-in-Appeal

No. 200-CE/GZB/2008 dated 30/09/2008 passed by
Commussioner of Central Excise (Appeals), Ghaziabad.

2. The brief facts of the case are that the appellants were
engaged in the manufacture of Hand Pump Sects &
Accessories. As per the provisions of Service Tax Rules, 1994
they paid Service Tax on amounts of commission paid to
foreign parties whe did not have their offices situated in India.
In other words, they paid Service Tax under reverse charge

mechanism. The goods were exported and appellant filed
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rebate claim of Rs.8,84,750/- on 23/08/2007. The said
rebate claim was filed before the Assistant Commissioner,
Central Excise, Division-IlI, Ghaziabad. The 1d. Assistant
Commissioner had offered them personal hearing on
25/01_/2008. After that, the appellants submitted before
Original Authority that by mistake they titled said the
application as rebate of Service Tax and further requested
that their application may be treated as claim eligible under
Cenvat Credit Rules and also that may be treated as rebate of
Service Tax for the service received for export goods under
Rule 18 of Central HExcise, 2004 read with Cenvat Credit
Rules. The Original Authority has held that the said case does
not come under the purview of the provisions of Export of
Service Rules, 2005 nor under Rule 18 of Central Excise
Rules, 2004 and, therefore, the said rebate claim of
Rs.8,84,750/- was rejected. Aggrieved by the said order
appellant preferred appeal before Commissioner (Appeals).
The Commissioner {Appeals) decided the said appeal through
impugned Or.d‘(.ar-in%p].aeal No. 200-CE/GZB/2008 dated
30/09/2008 and dismissed the appeal. Aggrieved by the saic;l
order appellant is before this Tribunal.

3. Heard the ld. Counsel for the appellant who has
submitted that it is an admitted fact that Service Tax was
paid by them as recipient of service on reverse charge
mechanism and they were entitled for Cenvat credit of the

said Service Tax paid and that majority of the goods
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manufactured by them were exported and such Service Tax
could not be utilized by them by taking credit of the same in
their Cenvat account and .they were entitled for the refund of
same under Rule 5 of Cenvat Credit Rules, 2004 but by
mistake said application submitted on 23/08/2007 was titled
as “Rebate Claim” and also that the fault continued even in
the written submission dated 25/01/2008 because in that
written submission also there was mixing up of Cenvat Credit
Rules & Central Excise Rules and further, submitted that in
fact, they were entitled fof the refund of Rs.8,84,750/- which
was paid as Service Tax as recipient of servicé and the goods
were exported and they were not in a position to utilize the
said Service Tax paid on input service gmd therefore, they
were eligible for Refund under Rule 5 of Cenvat Credit Rules,
2004 thal the deflects in the application are curable and due
to dcfecet in the application substantial benefit cannot be
denied. |

4. Heard the 1d. A R, for Revenue, who has supported the
impugned Order-in-Appeal No. 200-CE/GZB/2008 dated
30/09/2008.

5. Having considered the rival contentions and on perusal
of the facts on record, I find that there is no dispute that the
said almount of Rs.8,84,750/- was paid by the appellant as
Service Tax on the input. service and they were eligible for
availment of Cenvat credit of the same. Therefore, it is

apparent that they were eligible for refund of said claim of
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Rs.8,84,750/- under Rule.S of Cenvat Credit Rules, 2004 and
that the defects in the said application dated 23/08/2007
which continued even through the written submission dated
25/01/2008 cannot debar the appellant from the substantial
benefit allowe.d by the law. I, therefore, set aside both
impugned Order-in-Original & Order-in-Appeal and allow
appeal filed by the appeliént and direct the Original Authority
to grant refund of Rs'8,84l,? 50/- to the appellant under Rule
5 of Cenvat Credit Rules, 2004 within a period of 30 days

after receipt of copy of this order,

(Dictated & Pronounced in Court)

sdf-
{ANIL G. SHAKKARWAR])
Member(TECHNICAL)
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