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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No. B/1152/2010-EX{SM]

{Arising out of Order-in-Appeal No. 50/CR/ALLD/2010 dated 16/02/2010
passed by Commissioner of Central Excise {Appeals), Allahabad)

M/s Tirupati Bakers Pvt. Ltd. Appeliant
Vs.

Commissioner of Central Excise, Allahabad Respondent
Appearance:

Shri Jatin Mahajan {(Advocate) for Appellant
Shrt Mohd. Ahaf (Dy. Com mr.} AR for Respondent
CORAM:

Hon’ble Mr. Anil Choudha ry, Member (Judicial)

Date of Hearing : 15/11/2017
Date of Decision : 15/11/22017

Per: Anit Choudhary

The issue in this appeal is whether the appellant have

| resorted to any clandestine removal.

2. The allega‘tion as per the show cause notice dated
02/08/2007 ;,R%’ that, the appellant is registered \/3(\7\
manufacturer, engaged in manufacturing of biscuits in the
brand name "Parle G Biscuits” which are dutiable under
Chapter Sub-heading 19059020 of the first schedule to CETA,

1985. The appellant submitted an application/information
dated 03/07/2006 to the Revenue informing that. they are

required to destroy 1214 cartons of 50gm /packet, 1216
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cartons of 100gm/packets and 2595Kg of loose bhiscuits as
the same were not fit for human consumption/sales. In
response, the Revenue asked them to submit a fresh
application stating the value and Central Excise duty involved
and the, reasons for rendering the same and not fit for A,xt.f}'--'m
human consumption vide its letter dated 20/07/2006.
Thereafter the Revenue officers visited the factory of the
appellant on 81 August 2000 and found no stock of such
biscuits in the factory. On being asked the director of the
appellant Mr. Sanjai Ratnani stated that the biscuits in
question were destroyed by burning in flames on 19 &
_'20/I07/2006. These biscuits were destroyed at the direction
f'llllf.eceived by them {rom M/s Parle Biscuits Private Ltd. He also
&enied to have given any intimation regarding destruction of
the same. The representative of Parle G Biscuits’ also stated
in the written statement that biscuits were destroyed by
burning in the factory premises under his supervision as per
direction recei*tfed from Parle Biscuits Private Ltd. Under such
facts and cir(-:umstances it appeared to Revenue that the
appellant have clandestinely removed the biscuits in gquestion
valued at Rs.15,03,799.99 and the duty payable on the same,
on the basis of MRP based duty) comes to Rs.79,762/-.
Further facts in the SCN are that the appellant had sought
rerission under Rule 21 of CER, 2002. The other allegation is
that the appellant removed the geoods without payment of

duty, before receipt of letter of Range Officer for resubmission
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in proper proforma. Further, in RG-1 the appellant have not
shown quantity of loose biscuits in the respective column.
The appellant have made entries regarding destruction on
19720 July, 2006. 1t appeared that the appellant have
amended records and accordingly, they were required to show
cause as to why duty amounting to Rs.79,762 /- should not
be recovered and further penaity was proposed under Rule 25
of CER, 2002. The SCN was adjudicated on contest vide
Order-in-Original dated 30t May, 2008 by the Assistant
Commissioner)was pleased to confirm the proposed demand
with equal amount of penalty under Rule 25 of CER, 2002.

3. Being aggrieved the appellant preferred appeal before
this Tribunal who has been pleased to reject the appeal vide
the impugned Order-in-Appeal.

4. the Learned Counsel for the Appellant states that
rejection of some biscuils is a normal feature in the biscuit
industry. Further, the appellant manufactures under contract
for Parle Biscuits Pvt. Ltd. Under the terms of contract, the
appellant is required to clear the goods only to Parle, as the
goods are manufactured under the Parle brand. The rejected
biscuits due to defect in quality are separatcly stored aud
have to be disposed of, in consultation and as per directions
of Parle Biscuits Private Ltd. Accordingly, the appellant have
given proper intimation to the Revenue more than 15 days in
advance before the date of destruction of the biscuits in

question. Further it is a fact on record that the representative bjf- A

jﬁ\ /1\:7’\
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Parle Biscuits Private Ltd, was also present at the time of
destruction who have also stated so before the Revenue
Authority. Further admitted facts are that the appellant had
informed the Revenue by their subsequent letter dated
03/07/2006 a copy of which is annexed to the appeal f}aper
book stating that the reason for defect/fit for destruction is

i vebssan )
that the biscuits are in the shape of chura andf\_pieoes which ;J/ 5
emerged during the production process. Such rejects emerged
during the processing or manufacturing)is neither saleable
nor marketable and also not fit for consumption and is
required to be destroyed and accordingly, were destroyed by
burning in fire in the factory premises on 19/20 July, 2006
as intimated. Further stating that the Cenvat credit involved
in the waste quantity have already been reversed vide Debit
Entry No. 210 dated .03/07/2006 1 the Cenvat Account. The
quantity of spoiled ingredients ,as per earlier intimation,

k) etz @ bn fr
whereia,} the form of boxes for ease of understanding only. The

Learned Counsel further states that the whele show cause

g

noticenijresumptive there is no evidence or material on record, P“”"?I’_"
leading to any adverse inference. Further, there is no evidence
of any clandestine activity or clandestine removal found by
Revenue, accordingly, Learned Counsel prays for allowing the

appeal with consequential benefits.

3. The Learmed A.R. for Revenue have rehed on the

impugned order. //l\/\ff‘a

Vi
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G. Having considered the rival contentions, I ohserved that
occurrence of rejects and/or process loss is a normal feature
in the biscuit industry. I further find that appellant had given
proper intimation to the Revenue Authority of the proposed
destruction and the same was destroyed after about two
weeks from the date of such intimation. Further, I find that
there is no evidence on record of any clandestine activity
and/or attempted removal on the part of the appellant. The
whole show cause notice:;resumptive and accordingly, I hold
that it is not maintainable. Accordingly, this appeal is allowed
and the impugned order is set aside. The appellant shall be

entitled to consequential benefits, in accordance with law.

(Dictated & Pronounced in Court) sa/ s

(ANIL CHOUDHARY)

Member(JUDICIAL)
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