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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAMABAD

Ex.Appeal No.1218/10

Arising out of O/A No.205-CE/MRT-1/2010 dated 29.01.2010 passed
by Commr. (Appeals) of Central Excise, Customs, Meerut I

M/s Nanglamal Sugar Complex Pvt. Ltd.

.APPELLANT(S)
VERSUS

Commyr. of Central Excise, Meerut I

RESPONDENT (S)
APPEARANCE

Ms. Stuti Saggi, Advocate for the Appelant (s)
Md. Altaf, Asstt. Commissioner {(A.R.) for the Revenue

Ex. Appeal No.1171/10

Arising out of O/A No.205-CE/MRT-1/2010 dated 29.01.2010 passed
by Commr. (Appeals) of Central Excise, Customs, Meerut |

Commr. of Central Excise, Meerut I
LAPPELLANT(S)

VERSUS

M/s Nanglamal Sugar Complex Pvt. Ltd.

RESPONDENT (S)
APPEARANCE

Md. Altaf, Asstt. Commissioner (A.R.} for the Revenue
Ms. Stuti Saggi, Advocate for the Appellant (s)
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MRS, ARCHANA WADHWA, HON'BLE JUDICIAL MEMBER

DATE OF HEARING/DATE OF DECISION : 13, 11. 2017
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Ex.Appeal Nos. 1171 & 1218/10

Per Mrs.Archiana Wadhwa

In both the appeals, one filed by assessee and the other filed by
the Revenue, are being disposed off by a common order, as they arise
out of the same impugned order passed by the Commissioner
(Appeals), vide which he has remanded the matter to the original
adjudicating authority.
| 2. Ravenue's appeal is on the sole ground that the Commissioner
(Appeals) was not having to power to remand. Without going through
the said legal issue, I find that admittedly the Tribunal has power to
remand and the said matter is remanded to the original adjudicating
authority for denovo adjudication,.

3. As reydrds Uhe Assessea’s Appeal, it seen that the original
adjudicating authority held in favour of the assessee as regards the
assessee’s eliglbility to avail cenval uredil v sevice lax, based upon
the invoices issued by the service provider. The said order of the
original adjudicating authority stands set aside by the Commissioner
(Appeals), on an appeal filed by the Revenue, who holds to the
contrary the matter and has been remanded.,

4. After hearing both sides, it is seen that the assessee was
availing cenvat credit of service tax paid by the service provider, The
said credit was availed by them based upon the particulars given in
invoices. It is also noted that the service provider was registered and

as such the assessee can be said to have fulfited all the conditions of
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Ex.Appeal Nos. 1171 & 1218/10

Rule of 9 (3) of Cenvat Credit Rules, 2004 as regards knowing the
status of the service provider.

5. However, subsequently, on investigation conducted by the
Revenue, it was seen that service providers have not deposited the-
service tax with the exchequer though such deposit particulars stands
given by them in the ir_lvoices. On the above basis, Revenue proposed
to deny credit to the present appellant.

G, The only reason for the Revenue to deny the credit to the
appellant, is that the service provider has not paid the service tax.
However, it is not disputed that such credit was availed by the
appeliant on the basis of particulars given in the Invoices. If the
service provider has not deposited the tax with the Revenue, the
grievance of the Revenue is to address the same at end of the service
provider and not at the service recipient. Various High Courts have
held that in such a scenario, the assessee cannot be expected {o do
the impossible and to verify as to whether the service provider has
actually deposited the duty or not. Reference can be made to that
effect to the Hon’ble Allahabad High Court decision in the case of
CCEX. Vs. Juhi Alloys Ltd. : 2014 (302) ELT 487 (AlL).

7. Inasmuch as, matter has been remandaed by the Commissioner
(Appeals), I make the same as open remand and direct the original
adjudicating authority to re-decide the matter without taking into
consideration any observations and findings of Commissioner

(Appeals) and by considering law declared by the various High Courts,
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Ex.Appeal Nos. 1171 & 1218/10

in an identical situation, after giving an opportunity to the appellant to
put forth their case.
8. Both the appeals-are disposed of in the above manner.

Dictated and pronounced in the open Court

o
Sd/-
{Archana Wadhawa)
Member{Judicial)
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