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IN THE CUSTOMS, EXCIBE & SERVICE TAX
APPELLATE TRIBUNAL
REGIONAL BENCIH : ALLAHABAD
COURT No. I

APPEAL No, 1/1185/201 L-EX[SM}
{Arising out of Order-in-Originad No. MP (Dem-46/2010) 02

of 2011 dated 27.01.2011 passed by the Commissioner of
Central Excise, & Service Tax, Allahabad)

Annpurna Plastics Produets {P) Ltd. Appeliant (s)
Vs,

C.C.E.-Allahabad Respondent (s)
Appearance:

M=, Stuti Saggi (Adv.} for Appellant
Mohcl. Altal (AC) AR for Reapandent
CORAM:

Hon’ble Mrs. Archana Wadhwa, Member {[Judicial}

Date of Hearing - 13,11.2017
Dale of Pronouncement -, 2101
T e
FINAL ORDER NO-.. J1GHS j2ei7

Per: Mrs. Archana Wadhwa:

As per the facts on record the appellant M/s Annpuna
Plastics Products Pvt. Ltd. are engaged in the manufacture
of Paly Propylene Glasses falling under chapter 39 of the
fivst zchedule of the Contral Excise Tariff Act, 1085, The
present appeal stands filed by them againat the impugned
order of Cornmissioner of Central Excise vide which he has
confirmed the duty of Rs.30,14,062/- on the allegations
and findings of clandestine removal alongwith confirmation

of interest and has further impesed penalty of identeal
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amount under Section 11 AC of the Central Excise Act,
14944,

The appellant’s factory was visited by the Preventive Branch
of the Central Excise Officers on 29.04.2009, who
conducted various checks and verifications, It was found
that the Form-IV register and RG-1 registers were not
available in the factory premises. However, the officers
found certain private records including diaries, payment
register of labours, electricity bills ete. and resumed the
same under panchanama dated 29.04.2009. Statement of
Shri Vivel Kuamar, Director of the company was recorded
alongwith  the statement of Shri Golu Agrahari, labour
contractor. The said labour contractor admitted having
received the payments, a8 reflected in the payment register
of labours, during the relevant years for packing of the
glasses al the rate of Rs.16/~ per gatta. The electricity bills
resumed from  the factory also revealed the excess
consumption of clectricity. The appellant’s production
capacity was also verified and it was noted that the same is
much on the higher side. PFrom the statements of the
Directors and the Supervisors, capacity of machines,
working hours of the unit, payment made Lo the labour
contraciors, rate of payment/box of PP, Glasses made 10
ihe labour, project report submitted to the bank, variations
in raw material record as against actual purchase, bank
starements of the suppliers of the raw materials, actual
produchion detected in private records and from comparison

of the consumption of clectricity from production of glasses
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shown in their private records, a view wag entertained that
the appellant was indulging in clandestine activitics and
was intentionally keeping its clearances below the 381
exemption limit provided under Notification No. 872003
dated 01.03.2003.

3. As a follow up action, statements of the other Director, Shri
Pashupatinath Gupta was recorded on 07.03.2009, wherein
he deposed that they were having one crushing machine
and 3 glass making machines and they are runting their
factory for 20 hours per day in 3 shifts inchading rest of 4
nours, Shri Sumer Prashad, Supervisor in his statement
admitted that their production of glasses was much more
than the production reflected in the Cential Excise records.
He also deposed that apert from 20 permanent jabours,
casual labours were also employed by them as per their
requirement and as revealed from the private records they
had made payment of Rs,9,28,252/- to the labour
contractors in the financial year 2008-09 for packing of
glasses in boxes.

During the further course of investigation stalements
of various persons inchuding the other Directors of the
company were recorded on varjous stages. Al the sand
statements are confessional in naiire, Revenue, in an
endeavour o find out the procurement of the raw materials,
used in the production of the glasses cledred by them in a
clandestine  manner, also approached  the vAriOuUS  Taw
material supplicrs, the manufaciurers and dealers of the

raw materinds falling under the jurisdiction ol the other




[

1 AFREAL B B LIRS /2011 BRG]

commissionrates  were got verified by the concerned
jurisdictional officers to know the actual quantity of the raw
material supplied by them alongwith their bank statements.
Serutiny of the same revealed that the appellant had
purchased varying quantities of raw materials from the said
raw material supplier, which had not been entered by them
in any of their statutory records.

Apart from above, Revenue also procured a project report
submitted Dby the assessee belore their banlks for the
purpose of availing loan. As per the suid project report the
anit was working 24 hours daily and 25 days in month. As
per the said project report read with the electricity
conswmption figures, the final production in the assessee's
factory was found to be much more than the production
reflected in the RG-J records.

Based upon above investigations, proceedings were initiated
against the appellant by way of issuance of show cause
notice dated 23.04.2010 alleging clandestine production
and clearance of their final product and proposing 1o
confirm the Central Excise Duty alongwith confirmation of
interest and imposition of penalties.

During the course of adjudication, appellant took @
categorical stand that they were failing within the small
scale  exemption  limit  envisaged in terms of under
Notification No. 08/2003-CE and they weére also engaged in
rading of plastic grantees thermoco! thalies {rom their
Head Office. They contended that the entire case of the

Reveriue is based on assumption and presumption and
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without any evidence on record. They also contested the
demand on the point of the time bar.

While dealing with the above contentions of the appellant,
the Commissioner observed that the allegations of
clandestine manulacture and clearance are hased upon the
following facts:-

a} Private record viz packing register.

b} Electricity consumed in manufacture of glasses
during the pertod.

¢) The project rteport furnished to  banker for
procurement of loan.

d) Capacity of machines installed in the factory.

) Statement of Sri Pashupalinath Gupta, Director
dated 07.05.2000 and other employees under
Sectio 14 of the Central Excise Act, 1994,

) Details of receipt of raw material and payinents
made to supplier, after follow up reports from the
department.

g) Details of payment made to contract labours for

packing during 2008-09.

10) The Adjudicating Authority referred to the various

starements of the Directors wherein the excess production
was admitted by them. He also observed that ihough ihe
variation in consumption of electricity cannot be held to be
a sufficient ground for raising of demand but the same is
strong corroborative evidence when seen in addition o
ather evidences and confessional staternents. As regards

the appeliant’s plea of trading of raw materials, he observed
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that apart from a bald statement to that effect, they have
nob shown  any  documentary evidence to that effect,
Simitarly, as regards the project reports, he agreed with the
appellant that the project report, on its own, is not enough
w prove the charges of suppression of production and
clandestine removal but is strong evidence corroborating
the other main evidences. He also referred to the statement
of the labour contractor wherein, he admitted having
received the labour charges for packing of the glasses
indicating the suppressed production and clandestine
rerpoval. HMe observed  that the said record is sirong
cvidence and viewed in the light of the other corroborative
evidence leads to the facts of the clandestine activity of the
assessee, The said order is impugned before Tribunal.

11} After hearing the learned Advocate appearing for the
appellant as also the learned AR and alter going through
the impugned order 1 find that the demands stand
confirmed against the appellant alongwith imposition ol
penaltivs on the findings of clandestine manufacture and
removal of their final product. Such findings arve primarily
based upon the records seized by the visiting officers
neluding the labour contractor record, The appellant's
autharized representative as also labour contractor has
admitied that the payments rellected in the said record are
in respect of the packaging of the appellant’s final product.
inasmuch as the same have not been found to having
entered in RG-l records, the findings of clandestine

clearances stand arrived at by the adjudicating authority.
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Learned advocate submit that inasmuch as the
adjudication authority has taken note of the electricity
consumption, such findings cannot be upheld. For the
above proposition reliance is placed upon the Hon'ble
Allahabad decision in the case of Commissioner of Central
Excise, Meerut Vs, R.A, Castings Pvt. Ltd. . 2011 (209) BLT
337 {All}. However, I find that in the said case of R.A.
Castings Pvt. Ltd., the Revenue’s allegations were solely
based upon electricity consumption. 1t was in that SCENALio,
that the Court held that higher electricity consumption
cannat be made hasis for arriving at the excess production
of steel ingots, In the present casc, the Commissioner has
himsell observed that the reference 1o electricily
consumption is only to corroborate the other evidences.

Similarly, in respect of the project report and the
capacity of the machine installed in the {actory, he has
observed that the same arc corroborative evidences to the
main allegations, which are primarily based upon the
entries made in the packaging register and the Jabour
contract register.

Further, though the statements of various persons
including the statement of the Director cannot be held to be
sufficient evidence, on its own, but when read with the
other evidences on record, leads to the inevitable
conclusion of the appellant indulging in clandestine
activities.

Further, the Revenuc in the present case has also

approached the raw rnaterial suppliers and has been able (o
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establish the procwement of the exeess raw materials,
including the payments made by the appellant to the
supplier. No doubt, that the findings of clandestine removal
are required 1o be based upon sufficient and positive
ovidences, as held by various decisions but the sufficiency
of the cvidences s required to be examined independently
in each and every case. lnasmuch as in the present case,
the Revenue has been able to establish the procurement of
the excess raw materials, excess payments made to the
labourers, the excess electricity consumption and the
excess installed capacity, the cumulative effect of all these
evidences would lead to the inevitable conclusion that the
appellants have manufactured and cleared clandestinely
their finat product,

As such, 1 find no infimmity in the findings of the
adjudicating autbority. Accordingly, the impugned order is

upheld and the appeal is rejected,

(Pronounced in the open Court on....!.f. iry.j{)

Bd/-
(Archana Wadhawa)
Member{judicial)
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