e (ﬁi‘){;: Y

FAN 053222400149 REGISTERED ! A
CUNTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
LM My Civil Lines, Ol Red Building,Ataliabad-21 1001
Regional Brunch, Allahabad
Lratedls TO/EG/20E7
1o
Appeliant s per ildress 1 table below

Respundent as per addresy in tble below

Final Order No. A/71184-71186/201 T-EXIDB] dated 27/09/2017

Fam divected to transmit herewith & certifiod copy of order passed by the Tridunat wider section 35-C{1}y ol the -~

Central Exeise nnd Salt Act, 1944, /D/fg’?af
’ ,_/__!fs/ﬂt. Registrpr
Application Appeat Name and Address of Appellanm
CECROSS/SI2007  EA2050007 ITC LTD.
VIRGINIA HOUSE, 37, 1L
NEHRU ROAD, KOV KATTA-
700071
17120672007 ITC LLTD.
VIRGINIA HOUSE, 37,
JLNEMRU ROAD,
KOLKATAA-700071
2072007 {pe 1y
Virginia House,37.j.1. Nehru
Road
KOLKATTA
KOVKATTA
70007}

Name and Address of
Respondent

C.C.E.-Bangalore-iii

PB.NO.5400.. . QUEENS

ROAD,CENTRAL REVENUES
BUILDING,

BANGALORE,

KARNATAKA-360001

-C.CE MRERUT ]

Excise Chowk, University Road,

Mangal Pandey Nagar, Meeryt -

250005,

-C.CE MUMBAI

S5, NEW CENTRAL EXCISE
BUILDING, MAFRSHI
KARVE ROAD,
CHURCHGATE, MUMBAI-
400020

Cilier Appellanss und Respondents as per Annexure



Copy To

7L (5):

Shri Ravinder Narain (Adv) &
Others

Global Legal Associates(Jeevan
Vihar)

Jeevan Vihar, Ist floor,

(Rear Estate) 3, Sansad Manrg,
New Delhi,

Delhi

8 Bar Association, CESTAT, Allalalad
9 Director Publications. Customs. Excise. LB Estate, Delhi

10 M5 Centax Publications Pt Lid., 15 12-B, Bhishm Pitamah Marg, Opp ICICI Bank of Defence Colony New
Belhi-3

I Company Law Institute of India P, Ltd,, No.2 foid no.36). Vaithyaram Street, T, Nagar, Chennai-1 7
12 Faxmann Allied Service Pvl. Lid., $912, Now Rohtak Road, New Delli-1 1060065
I3 TAWCRUN Advisors vt Lid., LAW Mowse, 1-8, Sector- 10, Faridabad 121005 {Harvana)
M TaxindiaOntine.com Py Lid, 2nd Floor, Vasam Arcade. Vasant Runi. New Deihi- 110076
IS Mark Professionat Services Pvt. Lid., 108, Everest Block. Aditya Enclave, Myderabad — 3§
16 The ICF AT society, 52, Nagarfuna L Punjagta Hyderabad.-500082
PP MAS Knowledge Processing Py, i (taxmanagementindia.com).FF- 19, Ist Floor.Cross River Nall.CRD
Ground. Near Karkardooms Court,Delthi-110032
.

o
18 C.DR, 1 Ottice Copy - 20°Guard File

e T : o T
= \}’F' 4

] ,__/,f\’ia?s'l'i: Registrar



IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH ! ALLAHABAD
COURT No. 1
CRQSS Application No: E/CROSS/153/2007
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Meerut)
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Shri Ravinder Narain (Adv.), Shri Ajay Aggarwal (Adv.) &

Ms. Mallika Joshi (Adv.) for Appellant
Sy Pawan Kumar Singh (Supdt} AR for Regpondent
CORAM:

Hon’ble Mr. Anil Choudhary, Member (J udicial)
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical) 3

“Pate of Hearing : 27/09/2017
Date of Decision 27/09/2017
FINAL ORDER NOs= 1 HBH T8 é/ﬂo.t?
Per: Anil Choudhary
The issue in this appeal is whether parts of cigareite packets namely
slides/slits (inner frame) are excisable goods within the meaning of CETA
1685.
2, This is the second round of litigation. Earlier this matter, had

reached before Hon’ble Supreme Court and vide order dated 26/11/2002, in
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M/s LT.C. versus C.C.E. reporied at (2002) 146 EL.T. 508, wherein
disposing of the two Civil Appeals with respect to the Saharanpur and
Mumbai units of the appellant, the Apex Court observed that the question
of marketability of slides and slits was not taken in reply to the Show Cause
Notice, yet, having regard to the fact that the question was raised in the
synopsis of submissions before the Appellate Authority. but was not dealt
with specifically by it, further it was urged before the Tribunal and no
objection was taken as t0 maintainability of the contention on the ground
that it was not raised before the Original Authority, we do not consider it
apprbpriate to reject the appeal on this ground. The Apex Court was further
of the view that the interest of justice would be met 1f the Orders under
appeals, confirming the orders of Collector appeals which do not
spcciﬁcail.y record the material finding are set aside and cases are remanded
to any of the Appeliate Authorities for disposal of the cases a fresh after
giving an opportunity 1o both the parties to lead evidence. Accordingly, the
Apex Court remanded the matter to the Commissioner (Appeals), Meerut-1
Uttar Pradesh. Similarly, on the same facts and circumstances the appeal of
the appellant before the Apex Court regarding its Bangalore unit being
Civil Appeal No, 7515 - 7517 of 2004 was also disposed of in same terms,
vide order dated 08/02/2006 remanding the matter to the Learned
Commissioner (Appeals), Meerat-1

3. Accordingly as directed the appellants herein appeared before the
Learned Commissioner (Appeals), Meerut-I and made their various
submissions with regard to marketability & manufacture, which was to be
decided in terms of the directions of the Apex Court. The appeliants filed

an affidavit of one Mr. Aniruddha Sengupta who was the production
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manager of the appellant company posted at the cigaretie factory at
Saharanpur since May, 2002, being affidavit dated 24/09/2004. The
contents of the said affidavit are quoted herein below being relevant to the
facts and circumstances: ~

“J am the Production Manager of the Appellant Company, M/s ITC Ltd,
posted ar the Cigaretie factory of the said company af Saharanpur since
May, 2002. Earlier also I have worked in several factories mamgacturing
cigarettes of M/s ITC Ltd. at different locations and 1 have experience in
the field of the production of cigareties and packing thereof Jor the last
over 20 years. I am fully conversani with the entire process involved in
packing of cigareltes including the process of preparing ‘shell rype’ and
“hinge lid” type of cigareltes packets as well as the products and the
equipment available in India for the manufacture and packing of cigareites.
The facts set out herein were prevalent during the relevant period from
1986 10 2000. On account of my long experience i this field, I am

competent io depose as under. ‘Shell type of Cigarettes puckels’

Cigarettes are packed in different types of packets. One such type of
cigarette packet consisis of a shell, which is open from both ends. The shell,
which is open from both ends, is required (o be closed at the two open ends
of the shell. For this purpose, a flat 'cut out’ of paper board is required
Cigarettes, which are prepared on a separate cigarette making machine,
are brought on a wolley to the packing machine. These cigarettes are puf
and folded in an aluminium foil. This folded aluminium foil containing the
cigarettes, is placed on the aforesaid flat “cut out’ of paper board. This ‘cut
out’ of paper board with the folded aluminium pack placed on it, Is then

slided into the shell, and the two ends of the ‘cut out’ are folded to close the
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nwo open ends of the shell, 1o complete the packet of cigarettes. Since the
‘cut out” s so slided into the shell, for want of a beiter description, the ‘cut
out’ is also described as a ‘Slide.” This "cut out’ is not a commercial
commodity and is not bought and cold in the market, As described herein, it
has different specifications and markings for each brand of cigarettes. The
‘cut out’ for one brand of cigareites, cannot be used for another brand of
cigarelies.

For ‘cut outs’ for each brand of cigarelies, in the first instance, a suitable
paper board is procured which is duty paid. The paper board required for
packing different cigareties is of different specifications. The difference in
specification may be on account aof (&) thickness, w!’-:ich‘ ;ﬁaries from 203 to
250 gsm (grams per sq. mir). (b) Nature of the Board i.e. foil, metalized,
coated, folding box Board, elc. (c) colour, which may be white, yellow, gold
elc.

After identifving the suitable paper buard for preparing the ‘cut out’
reguired for the packet of a particuler hrand of Cigareties, such duty paid
paper board is obtained in Jumbo rolls, which are cut to the desired width
in the form of Slit Reels’. Printing Is first done on the slit reels. The ‘slit
reels’ are printed with the printing material required for the respective
brand of Cigarettes. Once it is printed for a particular hrand of Cigarettes,
it cannot be used for any other brand of Cigareiies. After printing, the slif
reel is cut to obtain the ‘cut out’ of the requisite width, lengih and shape. In
this manner, printing is done first and the cutting and creasing is done
subsequently on the same machine. The ‘cuf outs’ for each brand of

cigareties are ‘design specific.’

AN
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i

The printed ‘cut out’ for each brand of Cigareifes has a distinct and
different marking thereon which contains particulars and details applicable
only to a particular brand of cigarelies. The markings and ;}riming
material is specified to also comply with the legal formalities of the
declarations 10 be made on the packet for each brand of cigarettes as
preseribed under Rule 93 of the Central Fxcise Rules, 1944 as well as the
provisions of the Packaged Commodity Rules framed under the Stendard of
Weights and Measure Act. Apart from the aforesaid markings compulsorily
required by law to be printed, other matiers like the slogans, are also
separately specified for each brand of Cigarettes, which are also printed
thereon. Keeping these factors into consideration, the following details
were required o be printed for each brand of Cigarettes during the period
relevant for the above appeals, for each brand of Cigareties:-
(i} Brand name like *Capstan Siandard”
(i) MRP like “Rs. 4.00 incl. of all taxes"”
(iti)  Name and address of the manyfacturer like “Mfd. By 1T.C.
LTD., 37, Chowrenghee Caleutia 717,
(iv)  Name of the factory like “L.T.C. LTD. Saharanpur. "
(v)  Licence No. like "R-1/7/92"
(vi)  Date of packing like "pkd. 03/02"
wvii)  Slogan relating to each brand like “Capsian flavor. Nothing
less”
From the aforesaid process, il is evident that the printed ‘cuf out’, is ‘suited
only for the packet of cigarettes of a particular brand’ and the matter
printed thereon is also as per the specific requirement for only that brand

of cigarettes. Such ‘cut out’ can only be used, for the cigarette packet for
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packing only that brand of Cigareltes. As such, these 'cut outs’ have {o be
used within the process of packing cigareties of a particular brand, by the
particular manufacturer of Cigareties himself within his factory and he has
10 necessarily use it himself and that tao for the purpose of packing only a
particular brand of cigareties. Jt is not possible jor the appellant 1o use
such ‘cut out’ for packing any other cigareiie of a different brand. This pre
printed ‘cut out’ cannot be sold to any other competilor producing
cigareties which are of a different brand. The ‘cut out’ required for packing
cigareties of different brands are not interchangeable. Such ‘cut ouls’,
which are ‘design specific’ are nol marketable. They are In process
material required for closing the shell type of cigm'en;c; packets and are
entirely used in the process within the factory. They are suitable only for a
particular brand of cigareites and are not a ‘siandard’ item, which can be
inferchangeably used by competing manufacturers packing cigarettes of
different brands. These ‘cut ouls’ have never been sold by the appellant nor
are they capable of being sold to any other manufacturer of Cigarertes.
Such printed ‘cut outs’ are nothing but duty paid paper board having the
requisite material printed thereon and cut 10 specific size and shape. Such
‘eui outs’ are not available in the market and are not a product which is
ordinarily brought to the markei for sale and purchase and are not
generally dealt with in the market. It is not a product having any
commercial name. The ‘cut oul’ is also not capable of being sold to the
consumer’ in the market. These printed ‘cut owls’ or slides cannot be
described as a marketable commodity or ‘goods'. No distinc! and different
commercial commodity known o the market comes info existence upon

cutting of paper board. This process cannol be treated as ‘manufacture’ to

o
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attract duty of excise. The twin tesis Jor excisability of ‘marketability” and
‘mamfacture’ is not satisfled in respect of such ‘cut out.’

«CUT OUT FOR ‘HINGE LID® TYPE QF PACKETS.

Cigarettes are also packed in “hinge lid" rvpe of puckets. In order to ensure
that such packets, when opened, can be firmly closed again, a paper board
‘cut out” is pasted on the inner front side of the packet, so that when the lid
of the packet is closed, the lid gets stuck by the said ‘Cuf Ou{’ and the
packet gets firmly closed. In the absence of paper board '‘Cut Out’, the lid
when closed, would not get stuck and would remain half open. This paper
board ‘Cut Qui’ is nothing but duty paid paper board cut 1o specific size
and shape. For want of better description, this paper board ‘cut out’ is also
described as a ‘shit’ or ‘inner frame’.
For different brands of Cigarettes, the size and design of the hinge lid type
of packet is different. As such, the ‘cut out’ required for packets for
different brands is of different size and shape. Keeping in view the
specifications of the packel required for each brand of cigarettes, the
‘nature of paper board also different in terms of quality, thickness, colour,
ete.’ The paper board of the desired specifications is cut 10 different size
and shape as req’u'frea’ for the packet for the particular brand of cigaretles.
‘Hinge lid’ type of packets are prepared on highly sophisticated, automatic
imported machines which are capable of packing cigarelles at g very high
speed. Speed is the essence of an economical and commercially viable
process of packing cigareites in ‘hinge lid' type of packets. The paper
board ‘Cut Out’ is an in process material and is cut within the automaric
process of packing on such machine itself. The process for packing

cigarettes in the ‘hinge lid’ type of packets is given hereinafier.

\./,'!/‘\
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For the purpose of packing cigareties in 'hinge lid’ type of packets, such

packets are first obtained in a flat form which are pre prinied and cul (o the

desired size, shape and design. These are also referred to as ‘Hinge lid
blanks’ (HL blanks). The brand and trade name, licence no., name and
address of the factory, MRP and other details, as required by law and in

particular the declarations reguired [0 be made under Rule 93 of the

Central Excise Rules, 1944 and the Package Commodity Rules, 1977,

framed under the Standard of Weights & Measures Act, 1976 are already
printed on the 'HL blanks'. These printed 'HI, blanks’ are stacked on a
comvevor belt or hopper depending on the type of machine used and are fed
into the machine in a flat form. These ‘HL blanks' travel on one roufe
within the said machine and at different stages, the requisite Jolding and
gluing is done on the inner sides of the folded 'HL Blanks "

On another stream within the same machine, preparation of the 'cut outs’
for HL type of packets is carried out. These ‘cut outs’' are the subject maiter
of dispute in the present appeals. In this stream, duty paid paper board is
used, which is pre cut into “Slit Rolls’ of the desired width, The width s as
per the requirement for a ‘hinge lid" packet for a particular brand of
Cigarettes. These ‘Slit Rolls” are fed in the same machine. A ‘cutter’ which
is specially designed to cut the aforesaid paper board into ‘cut out’ of the
desired shape and specifications is installed in the machine as a component
part thereof. The paper board fed into the machine is cul within the same
machine by this automatic cutler af extremely high speed so as to provide
the requisite number of “cut outs” for ‘hinge lid’ packet of cigarettes,
which are prepared in mumbers ranging from 110 to 420 packets per

minute.
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In vet another stream wiihin the same machine, cigavettes of a particular
brand. which have been separately made, are fed in bulk into & hopper. The
desired quantity of cigarettes i.e. 10 or 20 are placed aurbmarfcaﬂy on top
of a flat aluminium Joil within this stream of the same machine. The
aluminium foil s then automatically folded, 1o fully cover the cigareties
from all sides so as to form a bundle containing cigarettes.

The bundle of cigareties in aluminium foil comes from one streatn of the
same machine. The paper board ‘Cut Out’ comes from the other stream af
the same machine, which is put on top of the aluminium bundle containing
cigareites. From another stream of the same machine, the printed HL
Blanks’ in flat form comes, on which glue has been put al specified places
on the inner portion including the sides of the ‘HI. Blank’. The bundle of
aluminium foil coniaining cigarettes and the paper board ‘cut out’ silting
on it, is then automatically placed, in continuily in the same machine, on
top of the printed "HL Blanks', which are in flat form, on which glue has
already been put, as stated above. Thereafier, in a continuous process
within the same machine, the printed ‘HL Blank’ in flat Jorm, s
automatically folded from the sides as well as from the top. In this manner,
the printed ‘HI Blank’ is converted to a ‘hinge lid’ packel containing
cigarettes with the ‘cut oul’ pasted on the inner front side of the packet.

The aforesaid cigarette packing machines which are used Jfor packing
cigarettes in hinge lid type of packets are extremely fast and pack at the
rate of about 110 to 420 packets per minute. In this manner on an average,
(keeping into consideration packets of 10s and 20s), aboui 3,000 cigarettes
are packed per minute. On the slowesi machine, 110 packeis per minute i.c.

about 1.8 packets per second are prepared and on the fastest machine 420

[P
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packels per minute i.e. about 7 packets per second are prepared. These are
the only machines available for packing cigareties in hinge lid type of
packets which are all imported. It is impossible to conceive that at any
stage of this process of packing on such high speed automatic machines,
‘Cut Quts’ of paper board can be taken oul from ihis automatic machine or
that such ‘cut outs’ can be fed into the said packing machine. Such paper
board ‘Cut Ouis’ are not a marketable commodity and are nof known (o the
market. The cutting of paper board has to be necessarily done within the
said packing machine as an in process maferial in a continyous process,
which culminates in a ‘hinge lid’ packet of Cigareties. These are cut within
the machine by a ‘cutter’ which is specially designed fo c.ur the desired size
and shape of the ‘cut out’ , and such specially designed ‘cuiter’ is a
component part of the said automatic packing machine.
Keeping in view the aforesaid process of packing hinge lid type of packets,
it is not conceivable and indeed it is impossible o even suggest that such
paper board ‘cut out’s ' which cannot be taken out of the machine, can be
considered as a commodity which can ordinarily be taken to the market for
buving or selling.
There is no manufacturer of cigarettes or any other producer in India who
has any equipment to separately produce such paper board ‘cut out’s’ 1o be
supplied fo any other mamufacturer of cigarelies Jor packing them in
hinge lid’ type of packets. 1t is also not possible to do so. There is nu
possibility of any cigarette manyfacturer using any such paper board 'Cuf
Qut’ from any outside source. Keeping in view the high speed automatic
process of packing of ‘hinge lid’ type of cigarettes and the special

sophisticated, automatic and high speed machines required to prepare the
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same, buying and selling of such paper board ‘Cut Owt’ is not at all
conceivable. Trading of such ‘cut outs’ is 1ot done in the cigarette industry.
The preparation of paper board ‘Cut Out’ at an intermediary stage within
the auiomatic machine involves only culting of paper boards to the desired
size and shape and nothing more, Mere cuiting of paper board 10 a
particular size and shape cannol amount to ‘manufaciure’. No new
commercial commodity known 1o the market comes into existence. Such
‘et outs’ are also not capable of being marketed and cannot be described
as a marketable commodity. They are not generally bought and sold in the
market and does not ordinarily come to the market for buying and selling.
It is not a product which can be sold to the ‘consumer’. There is no
possibility at present, keeping in view of the aforesaid automatic machines
available for making ‘hinge lid’ type of packets to even consider the supply
of such paper board ‘Cut Out’ by one person (o another.

A different size and shape of paper board ‘Cut Out’ is required for each
brand of Cigarettes packets of the ‘hinge lid’ type. Such paper board ‘Cul
Out’ is not a ‘siandard’ item. Such paper board "Crut Out’ is not available
in the market and is not a product which is ordinarily brought to the markef
Jor sale and purchase. It is not a ‘standard’ ifem or goods known and
generally dealt with in the market. It is not a product having o commercial
name. They are cut to size and shape for a particular brand of cigarefte
having a ‘hinge lid’ type of packet of a specification of size and design o
suit the requirement thereof, The preparation of these paper board 'Cut
Outs’ within the machine in a continuous and uninterrupfed process,
cannot be described as an independent process of ‘manyfaciwre’ and such

cutting of paper board, does not bring into exisience a new, distinct and
AN

U
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different commercial commodity known to the markel, se as to atiract duty
of excise. The ‘twin fesis’ for excisabilie of ‘marketability’ and
‘mamfacture’ is not satisfled in respect of such paper board ‘Cut Out’.

I say that the aforesaid paper board “cut oul ' for both type of packets, i.e.,
‘Shell type’ as well as ‘hinge lid’ (ype, cannot be described as « marketable
commodity and the preparation thereaf, in the manmer aforesaid, cannot be
described as @ manufacturing process. As such no duty of excise is leviable
thereon.

.Sd-
DEPONENT

4. The appellants also appeared for personal hearing and also led
evidence in support of the contentions. They also made available M.
Aniruddha Sengupta who had sworn the affidavit for the purpose of cross-
examination /explanations if required. The Learned Commissioner
(Appeals), has been pleased to hold that the s]idés,’slits are marketable and
hence excisable observing that the contentions of the appellant thal
slides/slits (inper frame) are not manufactured products since no different
or new commercial commodity comes into existence and that the same are
used in a continuous process within the factory premises itself is not tenable
in view of the ruling of Hon'ble Delhi High Court in M/s Zupiter Printing
versus Union of India, 1991 (34) E.C.R. 7, where it has been observed that
it is a common practice for the manufacturers of cigareties 10 acquire
cigarette packets and parts thereof from parties who are engaged mainly in
the manufacture of cigarette packets and their parts. In the case of the M/s
Zupiter Printing the party was manufacturing only outer shells of cigarette
packets for the cigarette manufacturer. Thus, the marketability of cigarette

packets and parts thereof, that is inner frames is established beyond doubt

W’x
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as the same is manufactured by the manufacturers other than the cigarette
manufacturer has been found in the case in M/s Zupiter Printing. The
Learned Commissioner has also made reference to the Larger Bench ruling
of this Tribunal in C.ClL. versus G.T.C. 2005 (184) EL.T. 29 with
reference to aluminium foil, in which cigarettes are packed is cut 10 shape
and size and embossed with the word ‘Pull’— it was held that the product is
a result of an integrated and continuous process and cannot be assessed
separately, particularly in view of {he fact that cigarette is assessed in
packed condition. The Learned Commissioner also referring to the yuling in
the case of M/s Albert David Ltd. versus C.C.E. 2004, (60) RL.T. 412
observed that poly pouches which emerged in the continuous uninterrupted
integrated process of filling of milk in them are not capable of being sold to
the consuniers in the market as they do not come into existence independent
of filled pouch, Further, taking notice of the contention of the appellant
with respect 1o the shdes/slits (inner frames) which are prepared within the
automatic machine and used within the continuous uninterrupted integrated
process, the same principle should be applied. The Learned Commissionet
(Appeals) observed that the contention is not tenable in view of the ruling
in M/s Zupiter Printing (supra). It was further observed that the test of
marketability is established. The articles of cigarette packets i.c. slides/slits
(inner frames) is marketable beyond doubt in the tight of above case law as
well as the ruling in M/s Zupiter Printing (supra).

5. Being aggrieved the appellant assessee is before this Tribunal
challenging the finding of the Learned Commissioner on the ground that

the slides/slits (inner frame) are not marketable, whereas the Revenue is in
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cross objections in support of the order of the Learned Commissioner
(Appeals).

0. The Learned counsel for the appellant in support of the contentions
have taken us through the ruling of the Apex Court in the case of Union of
India versus M/s Sonic Electrochem (P) Lid. 2002 (145) EL.T. 274,
wherein the question before the Clourt was — whether plastic body, a part of
Electro Mosquito Repellent (EMR) and fragrant mat are chargeable to
excise duty under clause 5(f) of Nofification No. 160/86 — C.E. and sub-
heading 3307.49 respectively of CETA 1985, It was the argument of the
assessee that plastic bodies were manufactured to suit the design
requirements of the assessee ~ EMR. The plastic body i;not a standardised
item or goods known and generally dealt with in the market and as such the
High Cowrt has 1'ight}y found that it is not marketable. Further Court
continued to hold that the plastic body, which is a part of the EMR is
exempt under clause $(d) of Notification No, 160/1986 — CE, wherein the
contention of Revenue was thal under clause 5(f) of the Notification, plastic
body — a part of EMR is liable to excise duty. The Apex Court observed
that for an item to be dutiable, there are twin requirements under the Tariff
Act. Being (a) manufacture and {(b) marketability. There is no dispute as
regards the manufacture, that the plastic bodies are manufactured by the
assessee, but the germane guestion is whether it has marketability. The
plastic body is being manufactured to suit the requirements of the EMR of
the respondents and is not available in the market for being bought and
sold. It is not a standardised item or goods known and generally dealt with
in the market. It has been manufaciured by the respondent assessee for its

captive consumption. It is not a product known in the market with any
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commercial name, Further observed that the plastic body of EMR does not
satisfy the criteria of marketability, taking notice of the fact that different
manufacturer of the same product have a different plastic body te suit its
design and requirement, If one goes (o the market to purchase plastic body
of EMR of a particular manufacturer either for replacement or otherwise
one cannol get it in the market because it is not a commercially known
product,

7. Reliance is also placed on the ruling of the Apex Court in the case of
Board of Trustees versus Collector of Ceniral Excise, AP. 2007 (2106)
F.L.T. 513, wherein the Visakhapatnam Port Trust, a statutory body under
the major Port Trust Act used ‘Cement, Concrete Armour Units’ (CCAU)
for the installation of break waters in the outer harbour for the purpose of
keeping the water calm and tranquil, whether the said CCAU constitute
excisable goods. The Hon'ble Courl observed that these CCAU units weight
is about 50 metric tones each. They arc like Tripods which usher the water
calm and tranquil. In order to constitute “goods” twin tests have to be
satisfied namely, process constiluting manufacture  and  secondly
marketability. In the facts of the case the second test of marketability is in
issue. It is well settled that goods are manufactured with the object being
sold in the market. If the goods are not capable of being sold then the test of
marketability is not fulfilled. Further, the burden is on the Department to
prove whether there is the process which constitutes manufacture and
secondly, whether the product is marketable. The Hon'ble Court further
observed that tl‘u: CCAU are essentially in prisomoid form. These blocks or
units are made to order, They are of certain specifications and are harbour

or location specific. It would depend on the water level required to be
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maintained in the harbour, There is no evidence to show that these blocks
could be used in any other harbour. Accordingly, it was held that the goods
~ CCAU fail the test of marketability and hence not excisable to excise
duty. The Learned counsel also rclies on the ruling in the case of M/s
Gujarat Nermada Valley Fertiliser Company Ltd. versus Collector of
Fxcise & Customs 2005 (184) F.L.T. 128 {SC), whercin also relying on the
ruling in the case of Union of India versus M/s Sonic Electrochem Private
Ltd. (supra), it was held that the marketability onus lies on Revenue to
prove marketability. Marketability cannot be established on basis of mere
stability, Sufficient proof that the product is commercially known is
necessary. Unless a product is capable of being marketéd and is known to
those wha are in the market as having an identity as a distinct identifiable
commuodity, then the arlicle is subject to excise duty. The fact that an article
falls within the schedule by itself does not make it marketable. Actual sale
is nol necessary, but articles must be capable of being sold in market or
known in market as goods.

8. The T.earned connsel also referved to the ruling of the Apex Court in
the case of C.C.E. versus M/s I T.C. Ltd. (their own cage) reported at 2003
(152) E.L.T. 241, wherein the question before the Apex Court was whether
cigarette packets would be ‘other packing containers’ or ‘boxes’ within the
meaning of Tariff Item No. 17 of Central Excise Tariff Act, in view of the
contention of the Revenue that cigarette packet is ¢ suall paper box and
cannot be termed as a container which is relatively large enclosure. The
contention of the assessee was that cigarette packet would be neither
packaging container nor a paper box. Under the tariff as relevant during the

said period, paper and paperboard, al} sorts (including paperboard, mail
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board, store board, cardboard and Corey wooded board) and articles thereof
specified below, in or in yelation to the manufacture of which any
processing 18 carried on with the aid of power, where exempt. Whereas
boxes cartoons bags and other packing coniainers (including flattened or
folded boxes and flattened or folded cartons), and whether in agsembled or
unassembled condition were liable 10 ad vatorem duty. The Notification
No. 66/82 ~ CE provided exemption to articles of paper or paperboard,
except printed boxes and printed cartons (including flattened or folded
printed boxes and flattened or folded printed cartons) whether the
assembled or unassembled condition. It was the contention of the appellants
that under Rule 93 the Department itself considers the cigarette packets as
packets and not boxes and in sharp contrast the rules speciﬁcglly refers 1o
boxes/booklets in respect of matches in Rule 71, 72 and 74 of Ceniral
Execise Rules 1944, Referring to the ruling in the case of C.C.E. versus M/s
Punjab Anand Lamp Industries 1989 (43) E.L.T. 816, wherein the question
was whether the packets/wrappers of the GLS bulbs were commercially
known and wurketable as packets, boxes or containers. 1t was held that the
bulbs or tubu shells had no independent market and were utitised for
captive conswption for the end product. In the present casc, it is {o be
understood that in context, cigarette packet cannot be termed as confaner
as discussed in M/s Punjab Anand Lamp industries (supra), but it can be
considered a small packet or a box containing cigarettes. Further, with
respect to marketability, reliance was placed on the ruling in M/s Asia
Tobacco Company Ltd, versus Union of India, 1992 (58) EL.T. 418
Madras High Court, which indicated that cigarette packets are marketable.

In that case, what was marketed and purchased was outer shell of cigarette
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packet for keeping in the cigarettes but it was held not to be a container.
Similarly, in M/s Zupiter Printing and another versus Unjon of India
(supra). The petitioner M/s Zupiter Printing was manufacturing cigaretie
outer shells of printed sheets supplied by M/s Godfrey Philip India Ltd,
manufacturer of cigarettes. There are facts on record revealing that such
packets or parts thereof are manufactured as per the order and are sold. This
{eaves no doubt that such packets are manufactured and are marketable.
The Apex Court held that a cigaretic packet containing shell and the stide
covering all sides would be a box. Further, there is no question of double
taxation because excise duty on cigareties is separately levied and in regard
to packet duty is to be levied on the basis of Tariff Item 1.7.(4).

9. The Leamed counsel also relied on the ruling in the case of M/s
Zupiter Printing and other versus Union of India (supra), wherein the issue
before the Hon'ble Dethi High Court was whether outer shells of cigarette
packet are nejther boxes not containers, being open al both ends and these
are nof goods, known to the market, hence not excisable under Tariff ltem
17(4). M/s Zupiter Printing filed writ petition before the Hon'ble Delhi
High Court challenging the order on the ground inter alia that the Board has
no authority under the law to give direction to a quasi judicial authority like
the Assistant Commissioner, who was seized of the matter on the judicial
side nor can outer shells of the cigarette packet which are open from both
sides be classified as box or container. The fact in the said case was that
M/s Zupiter Printing was manufacturing outer shells of printed sheets
supplied to it by Godfrey Philip India Ltd, a manufacturer of cigarettes on
job work basis. M/s Zupiter Printing was only charging conversion charges

that is converting the printed sheets into outer shells. The outer shells prior
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to the introduction of the Finance Bill, 1982, were cleared under Tariff Ifem
No. 68, which is a residuary entry, But pursuant 1o Finance Bill, 1982, the
Superintendent instrucled M/s Zupiter Printing to classify the outer shell
under Tariff Entry No. 17(4) and further to obtain licence and apply for re-
classification. This direction of the Superintendent was objected to the
petitioner (M/s Zupiter Printing). The Hon'ble High Court considered the
issue on merits and observed that a cigaretie packet, according to the
petitioner, consists of two component parts, one component part 1s
described as outer shell, the other a slide which is inserted in the shell o
complete the packet. The said packet becomes complete only when slide is
inserted into the outer shell, The outer shell cannot be itself hold or contain
the cigarettes. It is only when the slide which contains the cigarettes is
inserted in the shell, it becomes a cigarette packet. The High Court further
observed that the question for consideration, whether the outer sheil
manufactured by M/s Zupiter Printing which has no lid and open from both
sides can hold and keep cigareties The answer would be in the negative,
This is neither an cneagement nor a receptacie which can hold the thing in
itself. Bven if we do not give much importance to the dictionary meaning of
the word “box” stil} the currect guide in such a case is the context and the
trade meaning. [t was further observed that the definition of goods makes it
clear that to become poods an article must be something which can
ordinarily come to the market to be sold and bought. But at the shell stage,
it can neither be bought nor sold in the market. Accordingly, it was held
that the shells of cigarette packets manufactured by M/s Zupiter Printing
can neither be bought nor sold in the market. Accordingly it held that the

shells of cigarette packets manufactured by M/s Zupiter Printing are not
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excisable under Entry 17(4) of the first schedule, as introduced by Finance
Act, 1982. The Learned counsel have also relied on the ruling in the case of
C.C.E. versus M/s Aamaratara Industries, 1988 (37) E.L.T. 152, wherein
this Tribunal — (Larger Bench) considered the evidentiary value of
affidavits and opinion of experts and frade as to nature and marketability of
goods. 1t was held that the same cannot be summarily rejected without any
material or cross-examination and just on opinion, Relying on the
observations of the Apex Court in M/s Mehta Parikh & Company versus
Income Tax Commissioner, 1956 SC 554 — clearly suggest that when
affidavits are filed before an officer, normally speaking, if he so desires {0
challenge the correctness of the averments made in t;}-lese affidavifs, he
should call the deponent for being cross-examine or test the correctness of
the averments by any other means open to him and it would not be proper
for the officer to a_rbiu'ariiy reject the affidavits as incorrect, Further
observed that the method followed by the Assistant Collector in dealing
with the experts affidavit and frade opinion is clearly contrary to the
observations of the Apex Courl.

10.  The Learned counsel also referred to the ruling in M/s Asia Tobacco
Company Lid. versus Union of India, 1992 (58) E.L.T, 418 wherein the
Hon'ble Madras High Court held that it is clear from Naotification No.
66/1982 — C.E. that the intention was fo exempt all containers and boxes
falling under Tariff Jtem No. 17(4) relating to paper and paperboard and
articles thereof except printed cartons and printed boxes. Further held that
carton box could not be in any way used to describe a packet of cigarettes.
It was also observed that it is settled law that for the purpose of

classification of the goods for levy of excise, the description of the articles
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is to be determined in accordance with the understanding prevalent in the
trade. The cigarette packet is only known as packet in the rade parlance
and not as box. Thus, the cigarette packet can only be a container, or an
article made of paper and would be whaolly exenmpt from duty under the said
Notification and not fall within the exception relating 10 printed cartons and
printed boxes, It was further observed that it is not in dispute at the stage of
assembly. It is not only the packet which is assembled, but a packet of
cigareties containing cigarettes therein. Thus, i this assembly is 10 be
treated as manufacture, the manufacturer is not of a packet but of a cigarette
packet containing cigarettes. Thus, a cigaretie packet cannot be subjected to
duty twice over. Even otherwise, it is submitted that the outer sheils and
inner slides cannot be subjected to any separate assessment. Whatever it
may be, there is absolutely nothing to show that the outer shells are to be
called box. Thus, as packets are not liable to cxcise duty., Accordingly, it
was held against the Revuiue that shells are not dutiahle, The Learned
counsel also relied on the ruling of the Apex Court in the case of
Commissioner of Income Tax versus Brij Lal Lohia and Mahabir Prasad
Khemka 1972 (84) 1.T.R. 273, wherein it was held that there is no res
judicata in tax matters and under similar facts and circumstances for a
subsequent period, wherein an assessee brings additional material on record
and the courts below. It could the Tribunal held in favour of the assessee
the same was upheld by the Apex Court.

11.  Accordingly, the Learned counsel for the appellants prays for
allowing the appeals holding that slides /slits (inner frames) are not
taxable/dutiable under the Central Excise Act since they are not marketable

and no material is brought by Revenue in support of marketability.
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12, The Learned AR for Revenue have relied upon the impugned order.
i3, Further relying on the grounds of cross objection, it 1s urged that the
Leamed Commissioner {(Appeals) have given due consideration to the
ruling in the case of C.C.E. Vs M/s S.R. Tissues 2005 {186) E.L.T. 385
(SC), and accordingly held that the paper board is cut to different shape and
size and undergoes processing of creasing, folding and printing before
being made suitable for its use as a slide/slit to be used with the shell. In the
process paperboard loses its identity and gets a new name that is slide/slit.
Further the process of manufacture of slide/slit does not involve mere
cutting of paperboard into smalfler sizes. So far the contention of the
appellants that the Commissioner (Appeals) has mixedl -ihc issue of inner
frames and slides/slits is not correct as the Learned Cornmissioner
(Appeals) in his order has discussed both type of items and given his
findings. Accordingly, further placing reliance on the ruling in the case of
Delhi Cloth, & General Mills, an entirely new product has emerged after
cutting slitting, folding and creasing of paperboard known as a slides/slits
(inner frame) in the tobacco trade, industry and further in view of the M/s
Zupiter Printing (supra), the marketability of cigarette packets and part
thereof is established. The Learned Commissioner (Appeals) have
claborated the point of marketability, by obsetving - “Therefore, to accept
the claim that slides/slits (inner frames) are neither a manufactured product
nor marketable will be a travesty of truth and miscarriage of Justice, in
view of the fact that the paperboard was transformed into slide a product
which are well-known in the cigarette industry and the fact that parts of

cigarette packets have been found to be manufactured by cigarettes
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manufacturer, thus establishing the marketability of the goods beyond
doubt.”

14.  aving considered the rival contentions we find that the findings of
the Learned Commissioner (Appeals) are crroncous and factually wrong.
The Learned Commissioner (Appeals) have whimsically brushed aside the
affidavit of Mr. Aniruddha Sengupta filed in support of the contentions by
the appellant. Neither any question was put by the Court below to the said
Mr. Aniruddha Sengupta nor the Revenue {in spite of being available),
chose 1o cross-examine (he said Mr. Anirudh Sengupta. Thus, we lold thal
the contentions and averments made by Mr. Aniruddha Sengupta have to be
accepted in support of the contentions of the appellant as true and correct.
Further we find that the Learned Commissioner have relied upon the ruling
in the case of M/s Zupiter Printing (supra). We find that the said ruling
supporis the case of the appellant herein, as the issue thercin was taxability
of cigarette shells only manufactured by M/s Zupiter Printing by way of job
work for the cigarette manufacturer, The question in that case was limited
to whether the cigarctte shells are excisable if they are considered as a box.
Further we find that in spite of opportunity given by the Apex Court in the
second round of ltigation. The Revenue have not brought a single iota of
evidence in support of marketability of slide/slits (inner frames). Further we
find that the findings of the Apex Court in the case of M/s Sonic
Blectrochem Private Lid. (supra) are squarely applicable, wherein the Apex
Court held that the plastic body of the BMR is specific fo a particular
manufacturers as per their design and logo and as such is not marketable or
a product known in the market, hence not marketable. Similarly, we hold

that in the facts of the present case slide/slits are not goods or product
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known in the market and hence not marketable. We also find that the
slide/slits in the facts of the present case are specific to the appellant as
manufactured by them for their own brand separately and cannot be inter-
nsed by other cigarettes manufacturers for their brands. We also find in the
facts of the case that the slides/slits arc also not interchangeably usable by
the appellant itsel{ for its various cigarettes being manufactured under
different brands. We also take note of the fact that these slides/slits are not
manufactured separately and or purchased from outside by any of the
cigarette manufacturers including the appellant, These are manufactured in
a continuous process at the stage of packing of the cigaretles by automatic
machines in the course of packaging of cigarettes. There 15 no output which
can be called as slidesslits cleared by the appeliant or any cigareties
manufacturer. Accordingly, in view of our findings, we aliow these appeals
with consequential benefits by holding that slides/slits are not capable of
being marketable and accordingly are not excisable/dutiable. The impugned

order stands set aside. Cross objection also stands disposed of.

~ {Dictated & Proncunced in Court) n<J
-Sd/- : -Sd/-
(ANIL G. SHAKKARWAR) {ANIL CHOUDHARY)
Member (TECHNICAL) Member{JUDICIAL)
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