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Bate of Decision 28082017

FINAL ORDER ;\fn...-‘7_:3_3?f%?ﬂ/.l,@,l..?.,,,,‘,. o

Pers Anil ¢ Shalkkarnar

The present appeal is avising out of Order-in Appeal No,
17 /CE/ALLD /2000 cated 06.02 2009 passed n
Caommissioner of Central ISxeise and Scervice Tax (Appoals),

Allaheabad,

2. IBrief facts of case are that the appellant was issued with
2 show causc notice dated 13.01,2006 by mnvoking proviso to
sub Section {1} of Section 1A of Central Excise Act. 1944

wherein Central Excise Dty amounting (o Rs, 22,067,720/
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wis demanded for the period from 03.08.2001 16 201 12007
ort Miscellancous Aluminitnm Scrap cleared by the appellant
through invoices on which 1 was stated that it was duty paid
used scrap. The issuc was adjudicated by conlirming the
demand through Order-m-Original dated 31.03.2008. Party
preferred appeal before Commissioner (Appeals) challenging
the said Order-in-Original dated 31.03.2008. The learned
Commissioner (Appeals) upheld the said Order-in-Original
dated  31.02.2008 and rejccted  the appeal filed by the
appetlant through  impugned  Order- imn-Appeal dated
06.07.2009. Aggrieved by the said order the appellant is

efore this Tribunal.

3. Heard the learned counsct for the appellant. The leamed
counse! has submitted a copy of demand cum show causc
notice issued to appellant beartng show causc netice No.
24 [ Commr. Alld, /2005 dated 06,07.2005 issued from File
No. C.No. VI (MP) Dem{12)Adj-9/2005 which was issued for
the period from July, 2000 1o December, 2002 whoerein itowas
alleged that the appellant cledred Miscellancous Alurninium
Scrap on the strength of their private invoices and on some
invoices they had mentioned “duty paid” but reference to duty
payment particutars was not shown. The fearned counscl
submitted that the present show cause nolce was issued on
13.01.2006 to the same asscssee covering period  from

073 G8 20071 1o 200112002 whereas show causc notice dated

(\

'\,
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06.07.2005 also covered the peried, covered by present show
cause notice. He has further submitted that after the issue of
show cause notice dated 06.07.2005 Revenue did nol have
authority Lo invoke proviso to sub Scction (1} of Section 1T1A
of Central Excise Act, 1944 for issue of show cause notice
dated 13.01.20006 since the carlior show cause notice covered
the period covered by later show cause notice and in view of
the ruling of Hon'hle Supreme Court in the case of Nizam
Sugar Factory v/s Commissioner of Central Excise, Andhra

Pradesh reported at 2006 {197) BLT 465 (S,

. Learned AR for Revenue has supported the impugned

Order-in-Appeal.

5. Having considered the rival contentions and on perusal
of record we find (hat subject matter in both the show cause
notices  dated  06.07.2005 and  13.01.2006 1s same i.e.
demand of Central Excise duty on scrap cleared by the
appellant stating that it was a “duty paid used scrap” and
pertod was alsa covered by carlier show cause notice for
which later show cause notice was issued. Therefore, it is
apparent that the source of information for both the show
cause notices s the same. Therelore, woe find that the ater
show cause notice i.e. 13.01,2006 was not sustainable since
the said show cause notice dated 13.01.2006 was issued by
mvocation of proviso to sub Section {1} of Scction T1A of

Central IExcise Act, 1944, in view of the ruling by Hormble

N
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supreme Court in above stated case of Nizam Sugar Factory.
We, thereforve, hold that show cause notice dated 13.01.2006
i not sustainable i law. We, thercefore, set aside the
impugned Order-t-appeal and as a consequence said Order:
in-Original dated 31.03.2008 will not survive i law, In above
T

terms we allow the appeal. The appellant shall be entitled for

conscquential relief as por faw.,

{ctared i and pronounced in Court)

-Sd/- -Sd/-
{ANIL CHOUDHARY) (ANIL G. SHAKKARWAR)
Member (JUDICIAL) Member{TECHNICAL)
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