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£/2294/2009-LX{DE]

CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH: ALLAHABAD

DIVISION BENCH
E/1294/2009-EX(DB)
Dated of Hearing/decision: 15/6/2017

[Arising out of Order-in-Criginal No. 06/Commr./Meerut-1/09  dated
24,02.09 passed by Commissioner Central £xcise, Maerut-1}

Titaw! Sugar Complex Appellant
V5.

G.C.E.~ Meerut-1 Respondent

Appaaranca:

Prasant for the Appellant: Shri Bipin Garg {(Advocate)
Present for the Respondent: Shri Rajeev Ranjan (Joint Commissioner) M

Coram: Hon'ble Shri Anil Choudhary, Member (Judicial) 2
Hon'ble Shri Anil G. Shakkarwar, Member (Tcrhnmai)
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Final Order No. 711 (4o |20/ v

Per: Anil Choudhary

BT
e

Appellant is engaged in manufacture of sugar and molasses and
is in appeal against order in orlginal dated 24.02.2009, passed oy

Commissionar of Contral Exclse, Mearutl 1,

2. The facts in brief are that in the course of audit for the neriad
March,2007 to December, 2007, it was notlced that the appelants have
not made the payment of 10% of the amount of sale price of
exempted final product, that is glectricity sold to U.P. Powes
Corporation Ltd. nor have made reversal of proportionate CENVAT

credit avalled on Inputs, Input services used and consumed i
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£/1284/2009-EX(D4)
aeneration of efectricity sold, In terms of rule 6(%) of CCR 2004, It was
ohserved that the appetlant was availing Cenvat credit on inputs like
lubricants, greases, coolant, cherpicals, et cetera and input services
vsed and consumed commonly in the manufacture of sugar and
molasses which are chargeable to duty as weli as in the generation of
ciectricity which is exempted, Besides, use of electricity generated In
the plant, same 15 also being sold to U.P.Power Corporation Ltd. @3
well as used in residential colony, guest house, bank, canteen, et
cotera, that is, being usad for non-manufacturing activity. 1t was
noticed that the appellant did not maintain separate account for the
cecelpt, consurnption and inventory of inputs and Input services meant
for use In the manufacture of dutiable final products and the quantity
of inputs meant for use in the manufacture of exempted goods or non-
manufacturing activities, As because electricity have been Incorporated
in CETA with effect from 28/2/05, however, column of rate of duty ig
kept blank, electricity bDecomes taxable goods atthough no duty had
peen specified. As no date of duty nas been indicated for electrical
energy, the said item as per ravenue, is to be treated s exempled
goods, Accordingly, show cause notice dated 04/03/08 was ssued as
it appeared 1o revenueg that the appellant is required to reverse the
attributable credit on the Inputs and input services consumed for
generation of electricity ysed in colony, guest house, bank, canteen et
cetera for non-manufacturing activity or pay an amount equal to 10%
of sale price of such electricity sold to U.P.Power Corporation Lid.
Accordingly, show cause notlce was issued invoking extended period of
limitation praposing to recover Rs,1,%9,23,841/- under Rule 14 of CCR

2004, read with proviso to sub-section 1 of Section i1A of the Central

Tl
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Excise Act, 1844, with proposal to appropriate amount already paid Dy
way of debit to Cenvat account totalling Rs.1,60,002/- along with
interest and furthear, panalty was proposed under Rule 15 of CCR read

with ssation 1 1AG of the At

3. The appellant appearad and cortested the show cause notice.
Vide order-in-ariginal, the amount of Rs.1,59,23,841/- was confirmesd
along with 10% interest and further penalty of egual amount was
imposad under Rule 15 of CCR read with Section 11 AC of tha Act .

4, Belng agartoved, the appellant is before this Tribuaal on the
grounds that the appellant manufactured dutiable goods namely, sugar
and molasses and the sledtricity, a non-excisable item is producsd
primarily for running the sugar mill, whereln a small quantity of inputs
belng tubine off and lubricants are used in generation of electricity,
Credit ts avallable Lo the appellant an the turbine oil and lubricants as
they had been used indirectly in the manufacture of duliable finat
products. {t is further contended that sugar is the final product andg
molasses is bye-product and as such Cenvat credit is rightly taken.
Only the surplus electricity so generated, as it cannot be stored, s soid
to UL Power Corporation Lid, It I further arged that the
interpretation of the revenue on the basis of clause 1 () of Additioral
Notes of General Rules for the intarpretation of the First Scheduis to
hold that as no rate of duty is indicated for electrical energy it is
exempted goods, Bul this interpretetion g not susltainable as pey
specific definition dgiven under Cenvat credit Rules.  In the facts and
;

clreumstances  that electricity 15 primartly  generated for captive

consumption angd nat for gale or claaring outside the factory, the
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snions of Hule O oare not atlracted, Hawever, it is not the final

arcduch o e appeliant and ot best it is an intermediate product. It
tartiher contended that clecuricity having been inserted vide the
oo Act, 2005 under the CEY first scheagule but Gt date it is neithar
Shargeallc Lo any duty, ner nidorate of duty as Column 4 meant for
pale ol duly Nas hoen deft Dlank in the tartff entry., Thus, the essential
ngrediont of chargeable Lo duty heing absent electricity can neither be
caken as taxable nor exempted goods,  The learned Counsel further
voites ono the ruling of SMB Bench of this Tribunal in Ex Appaat
PO/ 20 0B (SPY, whorain vide Finat Order N 5179172015
v {SMY 1201% (329 BT, 29% (Tri)] relating to the pericd
S0 2007 to 31032005, wherein simitar demand  was  under
cansideration. This Tripunal have allowed the appeal In favour of the
appoilant. The relevant paragraphs are reproduced below for veady
polrence

oo In this case the shoret issue s to be decided

by mie whethoer the appellant is reguired o pay 10% of

the volue of alectrical enargy produced from Dagasse

winch o soid ro Mg U Bower Corparalion Ltd,, or

TV

G, Whather the gppelant hos abready reversed
the credit stvibuteble on bagasse which was used in
mianafacturing of final exempted product as per Rule 6
of ihe Cenvar Credit Rules, 2004, or not, The
contention  of the Revenue s thab as clectricity is
extisable goods and exempled fram duty, therefore, as

e Rule 6 (3) of the Cenvat Credit Rules, 2004, the
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appailant is required to pay 16% of the valua of electsic
enargy sold. To say the same, the I AR, reliad on the
clacision in the case of Geetonjoli Wootlons  (soprivy,
Aldec Corporation {supra), Marull Suzabi Lo {suprag
and Qrient Paper and Ingustries L. (sunrad. 105 2ian
submitted by her that electrcily s a tartff itam as per
Chapter 27 of the Cemtral Excise Tarilf Act. But, sho
hag falled to explain that whether etoolricily generated
from bagasse is coverad under Chaptar 27 of Centra
Exalae Tarllf ATt or not. As In this case, the clectricity
s ganerated from Badgasse,  Further, whathor L
hagasse is a manulactured praduct of the appeliant or
nol she has not answerad this wsuc and the said issus
came up hefore the l-ionf" Be High Court of Al the
case of Gularip Chini Mitts - 2084 (34) TR 175 wharein

the HMoni ble High Court has observed as undor:

25. It s not in dispule that petitioners oo not
avall Cenvat credit on any input and input services used
in qaneration of electricity inscfar as this fact has been
admvitted by the Asgistant Commiscionar as well as
Commissioner, Cenfratb Excize, Lucknow  vide lettars
dated 30-1-2013 ard 21-2-2013, respectivaly. n ordar
Lo Bucoma any gonds o he an texcsable ooods’, i ias
e fulfil the following conditiong:

Y Goods miust be manufactured,
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(23 taust e specifed in the Fist or Second
Seheduie of e Central Excise Tariff,

(3% st be subjecled to tarft”
A0 Acrnitbediy, none  of  lhese conditions  arg
aitracled in e nstanl case  sofar a8 glackrical
eavrgy, wiich s mentipned 0 Chapiar 27 of the
Coentral Excige Tartff Agl, covars only those electrical
arcrogy which are generated from mineral fuels, mingral
il and  products  of  their digliltation,  bitwminous,
subsbances, minerat waxes, etc The electrical energy
gqurcrated from Bagasse 15 not covered under Chapter
7. Simiarty, Chapter 27 does not cover gigetrical
ciergy  producod by soldr power, hyelrp power, wind
Bl Gf foom bagasse. Therefore, we are of the view
Lot clectrical encrgy 1$ not an excisable goods nor its

axcmptod googs as defined in Rube 2(d) of the 2004

Hupce,  manufacture s referred o both
duliabte/escisable goods ang exempled goods, which
ore final products, Only hen, b s Aecassary for the
manufacturer Lo maintain separate aceounts. Rulg & of
the Cenval Credin Rotes, 2004, (which 15 parl materia 1o
(e eestwinie Bule S7€0) provides that if Cenvat credit
hos been taken on the inputs which are used for
mancfacture of dutiable and exempted final products

G hype
[heay the a,,ssu, s reguired  to o reverse  the

proportionate credit or pay  10% /5% amount of the

S

PN



value of the axempted final products. Blectricily 15 not
excisable goods undaer Section 2{d) of the Act, heode
Rule 6 of the Cepvat Credit Rules, 2004 05 nol
applicable as held by Lthe Apox Courl in the onse of
Seiaria Chembech Lid, (supray.

32, The definition of ‘oxcisable quods’.  given
Section 2{d)} means the goods, which ard specified m
the First or Second Schedule and which are subjected
to duby of excise, can onty be Leated as mxcisaiyio
qoods. A propasition has also been accopted by the
Commissionar in its (indings. A perusal of Section 2(d)
of Contral Bxcine Act ghows that the excinabile goods
arc only those goods which are subjected to duly sl
axcise as specified i the st Schedute or Second
Sehedule of the Central Bxcise Tarilt Act, Since Columo
of rate of duty is blank, therefore, in view of Section 2
of the Central Excise TarifT Act, 1985, electrical enerdgy
5 not being subjected to oxdse dubty for the pumoses
of heing excisable goods under Section 204} of the
Contral Excise Act. Furthermorsn, Rule 6 of the 2004
fules, which is applicable only o oxcigable goods,
alone be treated as examptod goods for the purposes of
Rute 6(3) af 2004 Rutes, does nab apply to ITETARRTIT]
anergy.

34, For the giscussions made herainabove, s
glaar that Geotanisli Woolans Wil judgmaeant raiied upon

by the Commisstonsr in the impugned arders have no

g
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relovance as Geelanjall Wogiens Milll s judgmient was
arorenpect of customs duty and was only concarnad with
U Tardt lom and nov with respect 1o the 'excisable
guads's  os doelined  uonder Section 2(d) of Central
Broise Act, 1944 The bagasse, which emarges ag a
vesidage of sugarcang, admittedly, s o waste product -
and this bagasse & used in boller ag a fuel for
generation of steam for runming the turbine and for
Buoiling e junce foc the manufactare of sugar, Turline
genoratos alectrical anargy which s usad for runming
the piant and machinary and surplus energy is sold to
the U1 Rower Corpuration Lid. Furtharmore, hagasse
oused as fuel in the factory Tor manufacture of finat
nrodust and no speditic mput g usaed up to the stage of
etnerging  of pagasse which s a waste and which
crierges an the crushing of sugarcaneg, Thus, we have
rc hesitation o say that elactrics! energy emerges from
the bagasse and sold W UR Powar Corporation L,
does not fabl within the ambit of excisable goods.

Accardingty, ali the weit petitions are llabie 1o

et
L

e allowed, which is hereby allowed, The orders/show
Cettme nobice impugaed in respective wril petitions are
heraby quashed. The respondents are directed nol to
reallze any excse duty on electrical energy which was

soid W UP Power Corporation Liud.
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8. This Trihunal has aiso got an opportinily Lo
examine the said issue in the case of Sharad SHK Lld
(supra) wherein this Tribunal observed as uncer
6.1 As regards the guestion whother the clectncty
exemprad goods or not, o wee find that the s s
alraady settled in favour of the appeifant in thae case of
Gulariz Chini Mills case cted (supra). In the soéd
decision, the issue for consideration  was whelhor
alpctrical energy  Is excisable gonods as defined i
Soction 2{d) of the Central Pycise Act and whothor Huote
B of the CENVAT Credit Bales, 2004 would Be applicobie
i respect  of inpuls/input services  used in ihe
manufacture of elactricity. The Hon Tt Affakiabad High
Court helgd that ofeclvical cnorgy which i monboned in
Chapter 27 of the Central Excise Tarlll Act covers only
such electrical encergy which is generated from minera
fuels, mineral oil and products obtained tharalrom and
alactrical energy produced from bagasse is nob covered
undar Chapter 27 and hence, such elochneal onerqy s
not excisable goods nar is i exempted goods as dofined
i Section 2(cd) of the Acl it was further held that Ruioe
6 of the CENVAT Credit Rules, 2004 refers to bolh
dutiable/excisalte gonds and exempted goods. QOnly
then, it is pnecessary foc the manufacturer [0 maintai
saparate accounts. Rule 6(3) of the said Rules provides
that when CENVAT oracit is token on the ywits/ingut

aervine whinh dre used o msnufaciure of dotialHn ag
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woll as exempted final products, then the assessec is
soquired Lo reverse proportianate credit or pay 5%
arnount of the vaiue of the exempted final products. As
cogards electricity which is not excisable goods, the
provisions af Rule & would not ab initio apply. In the
presaent case, iU is an adrmitted fact that the appeliant
has generated clectvicity from bagasse. Bagasse on
borging gonecates beat and with the halp of haat,
steam s generated which is usad to rotate turbines as
g resuil of which electricity is generated. In view of the
abave, the impugned demands confirmed against the
appellant @ 5% of the value of the eiectricity supplied

Lo PSER is clearly unsuslainabie i law.

b2 However, since electricity 1s not 1 exclsable
goodst , the apoeltant is not eligible to take any
CENVAT cradit on the inputs/input services used in the
gunergtion of such non-excisable  efectricity sold to

MSEG. CENVAT cradit is avallable only when input/input

SO are usad in o in relation o he manufacture of

Craisabie  goods or for providing  taxable services.
lnasmueh  as the appaliant has utilized pary of the
nputs/inpul services i or in retation (o the gengratian
of electricity which has been sold, to that extent the
appcllant would not Be eligible for taking of CENVAT
cradit on o osuch inputs/input services  used in the

gengration of electricity which has been sold to MSEB,

H

il

S

\



Therefore the appellant would be labte to revorse the
credit, i any, taken an such inputs/input sanvices whicoh
have been used in the generation of eleclricgy which
have been sold to MSER.

8. Fuarther, the issue before me s that o caso
the appeliant is not maintaining separate account af
input/input services used o manufacturing of final
dutiable as wall as exempted gooads and rovoersed the
crodit on inputs attribbable to oxomoled fnpt goads
then the appetlant is required 1o pay 1 Dgi?"% of the value L
of exempred final goods as por Bule & of the Cenwvig
Crodit Rules, 2004.

a. As none of the cases redlad apon by the
i AR, have dealt with Yhe issue of genoration of
cloctricity from bagasse, Vhoerefore, tho sl dodision,
are nolt applicatde to the facts of this case. Furthor, the
Facts of the case in hand are similar to the facts of the
case of Gularia Chini Mills (supra) wherein the Hon: ble
High Court as well as this Trihunal has held that
ctectricity genoerated  from bagasse s aol an axcisabio
aoods and dozs not qualify as taritf item as per Chapter
27 of the Cantratl fxaoise At 198d. In these
circumstances, the ssue s answered o favour ol the
appeliant s not required to pay 10% of tho value of the
alectricity  sold o M/s U P.Powar Corporation  Lid,
Furthar, T also find that appellant has already reversed

the Genvat credil atiributabile @ InputZinpul servicos
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used i generation of efectricity sold ta /s UL Power
Corporation L, which is an gssential reguirement of
Rule 6 (3) of the Cenvat Credit Rules, 2004 and samg
has not been dealt by both the lower authorities, In
these circumstances, 1 hold that as the appeltant has
already  reversed the Cenvat Credit on inpul/input
services attributable to generation of electricity sold to
Pl UL Power  Corporation Lid. 5 sulfclent  in
complianee to provisions of Rule 6 of the Cenvat Cradit
[tes, 2004, therefore, the appellant s not reguired to

pay  10% of the value of electricity sold Yo M/
UL P Power Corporaton Lid.

0. 1o these circumstances, 1 oset  aside the
impugned  arder and  allow the appeal  with
consequential retief, i any.”

Accorgingly, the ld. Counsel Snri Bipin Garg for the appeliant, prays for

atlowing thi appeal,

. Meard id. AR Shri Riajeey Ranjan for the revenue, who supports
he impugned order, Bot on guery from the bench, whather ihe
revenue have mled Turther appeal in respect of Lhe aforemeantioned
cubing of this Tribunal, the Id. AR stated that he i not awarg aboul
e same. The il Counsel far the appeliant submits that Vil date, they
mave not received any aolice in respect of any appeat filed by revenue

before Higher Court, N
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6. Maving considerad the rival contontiong, we findg that the fosee oo

this appeat, 15 no longer res-intogra aod hio same s cowvorad

=

aforementioned decision vide Final Order gated S78/3015 pasus

this Tribunat in the appellant's  own case

o Dxomie Anpoat Me

E/52882/2014-EX (SM).  Accardingly, wao allow the appeat and

aside the impugned order.

{Dictated and pronounced ia the Open Coort)

S/
(ANIL G SHAKIKARWAR)
Member (TECHNICAL)

{H Diesgilan)

S /-
(AN CHOUDKARY)
Member{JUDICIAL)




