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Pate of Hearing : 0440872017
Date of Decision : Q47082017
FINAL ORDER N(i_‘:s.5’9#.@(@75@%‘{?/2@1?

Per: Anil Choudhary

whether the doctrine of unjust enrichment l%ﬁ&&,LdCLC(]\\hCJL“
the appellants have cleared the goods on MRP  based
assessment, as required under Section 4A of the Central
Excise Act.

2. The brel facts are that the appellants are engaged in
Cmanufacture of Portland Cement falling wunder Chapter
Heading No. 2523 of Central Excise Tan{f Act, 1985 and were

paying dutly leviable thercon as per Notification No, 4/2006~—
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CFE dated 01 March, 2006, as amended, @@ 12% of MRP or Rs.
400/- per M.T. Subsequently Notification No. 4/2006-CE was
further amended vide Notification No. 58/2008-CE dated 07
December, 2008 by which effective rate of duty applicable n
the case of appellant’s product was further reduced from 12%
of MRP of Rs. 400/- per M.T. to @@ 8% of MRP of 290/- per
M.T. Due to the fact that the said Notification No. 58/2008-
CE came into knowledge of the appellant on 08 December,
2008, the assessee continue to clear the goods manufactured
by them on 07 December, 2008 at the higher rate of duty
other than rate of duty applicable by Notification No,
58/2008-CE. Thus, the appellant paid Central Excise Duty
on the clearances made on 07 December, 2008 at the higher
rate of 12% instead of the lower rate of 8%, as the said
Notification No. 58/2008-CE came into effect from 07
December, 2008. The amount of duty so paid in excess Have
been worked out by the appellant and refund to this effect
was submitted by their letter dated 29 January, 2009 to the
Deputy Commissioner of Central Excise, Raebareli and
claiming therein refund of Rs. 2,449,303/~ as excess amount
of duty paid Ib_\j them. Pursuant to issue of show cause notice
dated 22 April, 2009, the matter was adjudicated by the
Deputy Commissioner by order dated 25 August, QO_QQ,

wherein the refund was sanctioned under Section 11 B of the

Act. The amounts of refund was allowed to be taken as credit

in the Cenvat account. Being aggrieved with the Order-in-
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Original, Revenue filed appeal before the Commissioner
(Appeals) on the grounds that the invoices issued by the
r_tispondm'}l:--;fzssassc-:e ort 07 December, 2008, separately
ndicate the amount of duty paid by the customer, which is
the higher rate. Therefore, the full incidence of duty which is
at higher rate has been passed over to the buyer. Further
assessee have not proved that incidence of excess duty at
higher rate has been returned to the buyers. The assessee
filed cross objections to the effect that they had paid duty at
higher rate and as the duty ability is pavable on the basis of
MRP/RSP, preprinted on each cement bags, Further, the
mvoices noticed by the Revenue are only “Excise Invoice” in
which only duty ‘payable’ has been shown for the purpose of
payment of Excise Duty to the Government. There is no doubt
that in these invoices any amount payable by the customer
has been shown. Therefore, the customers have not paid any
amount on the 1_);:131'5 of the Excise Invoices. That in the
commercial invoices assessce is mentioning the duty amount
only to show that the impugned goods are duty paid and
corresponding excise invoice pumber is alse mentioned. The
amount shown as excigse duty, had no relation with the
commercial value and showing the same to match the price of
cement as per the prevailing market rates. Therefore, the
contention of Revenue that the assessee is showing higher
rate of duty in the invoice is not tenable as the same have no

relation with the commercial value of the cement. Since the



4 APPEAL Nos B B2/ 300 &
ESIRR F - EX[EM)

duty of excise was paid in accordance with MRP/Value of the
cement bags, no inference can be drawn that the excess duty
paid by the appellant assessee had been passed on to the
customer. It is also pointed out that before passing the Order-
n-Original, verification report on the genuiness of the claim
was called from the Jurisdictional Superintendent, who had
reported as follows -

"In this connection, it is alse to be submitted that M/s Birla
Corporation  Ltd., clears their goods on MRP  based
assessment | and  they charge the price from the
partics/customers on the basis of contracts made between
them and customers. Therefore, in this case the excise duty
which 1s paid by them does not {tuctuate for the recovery from
the customers. Thus, unjust enrichment is not applicable in
this case.”

3. The learned Commissioner {Appeals) taking notice of the
Provisions of Section 1113 of the Central Excise Act and
further considering the rubing of the Apex Court in Mafatlal
Industries Ltd versus Union of India reported at 1997 (89)
ELT 247 (SC) wherein it was held that all claims of refund,
except where levy is held to be unconstitutional, to be referred
and adjud.icated upon under Section 118 of the Act or under
section 27 of the Customs Act and subject to the claimant
establishing that the burden of duty has not been passed 011
to the third party. Further, reference was made to the ruling

n the case of Sahkari Khand Udyog Mandal Lid, v/s CCE
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reported at 20056 (03) LCX 008 (8C) where it is laid down the
principle that it has to be proved beyond doubt by the person
claiming refund, that the burden of duty 1s not passed on to
the customers. 1t is further observed that the appelltant
:isécfSSt—te have not fulfill the requirement of Statutory
FProvisions of law in the instant case and as such the refund
wag not admissible to them.,

4. Bemng aggrieved the appellant assessee is before this
Tribunal on the ground that the clearances made on the basis
of MRP which was preprinted on each cement bag. There is
no question of passing on the excess duly erroncously paid.
Therefore, by no streteh of imagination it can be said that the
duty was borne by the customers or in the alternative passed
on to the buyers of the goods. Therefore, ti’}(—:_\,f rehed upon the
rulings of this Tribunal in the case of Amadalavialasa
Cooperative Sugars Lud. v/sl('_‘,CIiI, Visakhapatnam reported at
2007 {219) ELT 520 (Tii-Bang) and in the case of Girish
Foods & Beverages (P) lad. v/s CCE, Pune reported at 2007
{211) ELT 388 (Tri.-Mumbali). |

3. It is further urged that the findings of the Adjudicating
Authority based on the verification report of the Range
superintedent have not been found untrue and as such the
order of the learned Comrmissioner is cryptic and non-
speaking. It is not the case that the Adjudicating Authority
did not congider the doctrine of unjust enrichment, as

abserved by the learned Commissioner (Appeals) rather the
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fact on record is that after due consideration of the doctrine of
unjust .(':1'11'1“(:1'111'1(:1'1& as required under Section 118 of the Act,
the Adjudicating Authority held that the appellant assessee
have not passed on the duty under the facts and
circumstances and have allowed the refund, which cannot be
faulted with,

0. Learned AR for the Revenue have relied on the
impugned order.

7. Having considered the rival contentions | find that this
Tribunal in the case of Amadalavalasa Cooperative Sugars Ltd
[supra} and in the case of Girish Foods & Beverages (supra)
have held that where clearances were basé—zd on MRP or fixed-
price it have been held that the duty differential burden was
not ]3&9;.‘5(-3d ot and accordingly, unjust enrichment is not
attracted. Another Coordinate Bench of this Tribunal in
Girish Foods & Beverages Pvt. Ltd v/s CCE 2007 (211) ELT
388, were payment was made under protest and the protest
and was Jodged at the time of first payment of duty, though
claborate procedure for payment under protest was not
followed, this Tribunal held that it cannot be said to have
paid the subsequent duty voluntarily and held that limitation
for refund is inapplicable under Section 11 B of the Act. As
regards unjust enrichment, under the fact that payment Q__f'
duty was based on MRP valuation, were price remaimed
constant irrespective of fact of payment of higher duty and

MRP in respect of other franchisee holder, who were availing



exemption also remained the same. |t was held that no
conclusion can be drawn thal value of final producis
fluctuated on account of payment of differential duty, Further
it was held that the duty burden was borne by the
1?12.‘1111.11“;.1(:1:1.11‘(-31‘ from his own pocket and as such urnjust
enrichment is not applicable. In the said rubing this Tribunal
considered  the ruling of  Hon'ble Supreme  Court  in
Commissioner v/s Allicd Photographics India Ltd 2004 {166)
ELT 3 {S.C}. It was also observed that duty based upon MRP
on the final products, which remained constant in spite of the
fact of payment of higher duty. As such when the product is
leviable to duty in terms of MRP, it cannot be concluded that
the value of the final products fluctuated on account of
payment of differential duty. The appellant also relied on the
ruting of Hon'ble Supreme Court in the case of CCE v/s
Panihati Rubber Ltd 2006 ‘(‘2()2} ELT 41 wherein the assessee
manufacturer was supplying goods manufactured to the
Ratlways. The goods were manufactured in terms of the
agreement and spectfication and supplics were made against
the specific contracts. The assessee used to pay 30% RBasic
Excise Duty and 15% Special Duty. The goods came o be
classified under sub heading 4009.92. The said classification
was in dispute. The contention of the assessee was that it is
classifiable under sub heading 4009.99. The lis ended in
favour of manufacturer holding that the goods are classifiable

under  sub  heading  4009.99. The assessee filed  two
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apphceations for refund for payment of excess duty. The said
applications were rejected by the authority observing that the
same would amount to unjust enrichment. The Apex Court
held on the issue of unjust enrichment, despite Jaws of excise
duty in a given situation being held to be llegal, in the event
is found that the assessee in fact passed on burden of excise
duty to its customers, applying principle  of unjust
enrichment, court would not ordinarily direct refund thercof.
We also notice that the supplies were made against specific
contracts and the certificate issued by the Railways, that

supply was against fixed-price under the contract and did not

provide for an element towards excise duty. It was also not

the case of Department that while Iarriving at its finding, that
the assessee had not passed on excise duty, the Tribunal had
considered all the relevant facts. Hon'ble Supreme Court also
observed that if the price of supply in respect of contract did
not include the element of excise duty, the same being nil, the
Tribunal may be correct 1 its opinion that the question of
excise duty having been passed on by the respondent
assessee to the Railway Administration, would not arise.

8. Having considered the rival contentions and the case
laws referred to hereinabove, it is an admitted fact that the
appellant have received the same price/MRP for clearances of
goods on 06 December, 07 December, 08 December, and S(-)
or. Accordingly I hold that there can be no presumption that

the appellant have passed on the excess cuty deposited

VAR
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erroncously on 07 December, to the buyer of the goods‘
Accordingly, | hold that the doctrine of unjust enrichment has
been satisfied by the appellant assessee and | hold them
entitled to refund of the amount in queshion,

Q The Adjudicating Authority is directed to grant the
refund within a period of 60 days from the date of receipt of
the copy of this order along with interest as per rules.

10, Thus, the appeals are allowed

(Dictated and pronounced 1n Court)

" (ANIL CHOUDHARY)
MEMBER (JUDICIAL)
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