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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLATABAD
COURT No. I

APPEAL Nos.E/1460-1464/2009-EX]SM]

(Arising out of Order-in-Appeal No. 49-53/CE/APPL/NOIDA/GY dated
27/02/2009 passed by Commissioner of Central Excise & Customs
{Appeals), Noida)

M/s JBM Auto Lid, Appellant
Vs,
Commissioner of Central Excise, Noida Respondent
Appearance;
Shri Rajesh Chhibber, Advocate for Appellant
Shri DK, Deb, Assistant Commissioner (AR}, for Respondent
CORAM:
Hon’ble Mr. Anil Choudhary, Member (Judicial) L

Date of Huailitg ) 20/03/2017

Date of Decision 29/03/2017

FINAL ORDER NOs= #2107 411 /9017

Per: Anil Choudhary

The present appeals are filed by the appellants-assessee
against Order-in-Appeal No. 49-53/CE/APPL/NOIDA/GY dated
27/02/2009 passed by Commissioner of Central Excise & Customs

(Appeals), Noida.

2.  The brief facts of the case are that the appellants are engaged
in the manufacture of various auto components viz.,, Bracket
Assembly, Bracket Assembly mounting, Stab bar, Seat Spring etc.

falling under Tariff Entry No.870839900 of the First Schedule to the
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Central Excise Tariff Act, 1985. The appellant clears the goods
manufactured by them on payment of appropriate duty of excise
leviable thereon. The appeliant avails credit of duty paid on various
inputs used by them in or in relation to the manufacture of various

final products.

3, During the period January, 2006 to june, 2006, October, 2006
to December, 2006, and January, 2007 to June, 2007 the appellant
inter alia supplied goods to M/s. Delphi Automotive Systems Pvt,
Ltd., & 100% EOU, without payment of duty in terfis of Notification
No.22/2003-CE dated 31.03.2003, against CT-3 certificates. The
appeliant being unable to utilize Cenvat credit, due to export,
accordingly filed refund claims on different dates i.e. 28.03.2007,
16.04.2007, 21.06.2007, 04.07.2007 and 20.08.2007, as mentioned in
common Order-in-Appeal, with the jurisdictional Excise authorities
under Notification No.5/2006, read with Rule 5 of CCR for the period
June, 2006 to December, 2007 for an aggregate amount of

Rs.1,41,35,947/-.

4, Pursuant to SCNs, the above claims were rejected vide 5
separate O-1-0, all dated 25.08.2008 by the Deputy Commissioner
Central Excise, Noida observing that goods have been cleared to
100% EOU under CT-3 certificate, without payment of duty. Such

goods after further processing were subsequently exported by the
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L)

EQU (M/S Delphi). The meaning of export as derived from the Central
Excise Act & Customs Act, read together means- taking goods out of
India. The clearance in the facts is deemed export and not actual
export. Supportings in case of actual export like shipping bill, bill of
lading duly certified by Customs Department is not filed. Only C7-3
certificate and re-warehousing certificates have been filed, which do
not prove actual export. One of the refund claim filed on 28.03.2007
for quarter January to March, 2006 was rejected on time-bar.
Aggrieved by the said order, appellant-assessee filed appeals before
Commissioner (Appeals) who upheld the orders of original authority
O-1-A dated 27.02.2009. Being aggrieved, the appellant is in appeal

before this Tribunal.

5. The Ld. Counsei.for the appellant urges that Notification
N0.22/03-CE provides for exemption from Central Excise Duty when
goods specified in Annexure to the notification, are bhought in
connection with manufacture or packing of articles for export of
goods or services, into EOU {user industry} from the whole of the
duty of excise under Section 3 of Central Excise Act, subject to the
condition that (i) the user industry brings goods directly from the
factory of manufacture or warehouse, (i) goods are used by the user
industry, {iif} the user industry disposes of the said goods or articles
produced, in the manner as provided, {iv) the user industry executes

a bond with the D.C./A.C. of Central Excise, in the prescribed form,

<



4 APPEAL Nos./1460-1464/ 2009-EX{SM]

for appropriate sum for propgr accountable and to achieve net
Foreign Exchange Earning. Further, the user industry follows the
procedure contained in ‘Central Excise (Removal of goods at
concessional rate off duty for manufacture of Excisable goods) Rules,
2001, with the modification that certificate in form CT-3, annexed to
the Notification shall be issued by the Central Excise Officer, in
charge of the user industry. Further, Ann-1 to the notification
describes goods as raw materials and components at serial No, 7 & 8
respectively. it is further stated that form CT-3 |s the prescribed
certificate for removal of excisable goods under bond, issued by the
Central Excise officer in charge of the buyer EQU, specifying the
quantity of excisable goods, which can be purchased from a specified

manufacturer, for the FOU.

6. Ld. Counsel for appeliant relies on the ruling of Hon’ble Gujarat
High Court in case of Commissioner of Central Excise & Customs v/s
NBM Industries, 2012 (276} E.L.T. 9 where it have been held, Refund
of Cenvat credit was available on inputs used in manufacture of
goods cleared by DTA unit to 100% EOU that Refund could not be
denied on ground that it was a case of deemed export, under Rule 5
of CCR, 2004. The learned Counsel further relies upon the Final Order
of this Tribunai No.A/71123/2016-SM(BR) dated 11.11.2016 passed
| in the case of appetiant itself, on same issue, whereby the appeal has

been allowed. As regard the rejection of refund claim for the quarter
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ending March, 2006, it has been submitted by the Counsel that since
the claim for one quarter was to be filed once, the last date for filing
of claim for quarter ending March, 2006 was to be considered as
31.03.2007. Since the claim was filed on 28.03.2007, the same was

within time.

7. Heard the Ld. A.R. for Revenue, who relies on the Order-in-
Original.

8. Having considered the rival contentions, | find that the issue on
merits is settled in favour of the appeltant, by Hon'ble Gujarat High
Court in the case of NBM Industries {supra} and the decision of this
Tribunal in case of appellant itself (supra). As regard rejection of
claim on time-bar, when the claim was to be filed quarterly, the date
of fiting was to be computed from the last date of guarters. Thus, all

the appeals are allowed, with consequential relief,

9. I further direct the Adjudicating authority to grant the refund
within a period of 45 days, with interest as provided in Section 1188

of the Act, on receipt/service of a copy of this order.

(Dictated in Court)

PO

hsd/_ i
(ANIL CHOUDHARY)
- Member{JUDICIAL)
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