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Appieal Ho. 57151672016 EX(DB),
€232/ 700 L, BAE3237301 L B B8/ 2014

CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH: ALLAHABAD

DIVISION BENCH

Appeal No. E/1516/2010-EX(DB),
£/2322/201%, E/2323/201L & E/2858/2011

Dated of Hearing/decision: 01/8/2017
Adising aut of Crder-in=Origingl No. MP (Dem-78/2009 1% of 2010

dated  15.03.2010 passed by Commissioner of Central  Excise,
Alahabad]

Hindnlco Industies Lid, Apjasiiant
T ‘“”"c.‘-‘f;} Sheea it e !\
Vg,
_ A
O E-Allahabad Rasponcdaent

Appearance:
Present for the Appeliant: Ms. Naitasha Sarksar (Advocate)

Coram: Hon'ble Shri Anil Choudhary, Member (Judi ]
Hon'ble Shri Anil 6. Shald@rwar, Memiber (7 '-echmca;ij

ff‘\.
P [

Final Qrder Mo, "W 55%

Per: Anil Choudhary
That the common issue involved in the instant appaals be\ar’%mjn“

appeal nos. £/1516/2010, £/2322-2323/2011 & 2558/2011 Is wheth(,;

aluminivm dross and skimmings’ which is @ waste product arising in

the course of manufacture of Aluminium products is fiable o excise

duty.

2. Brief facts of the case are that the Appellant is engaged in the

&
manufacture and sate of Aluminium products faliing under Chapter



&N T Appeal No,

fgipedl S, £48

R PRSI R R AP L S

Heading No. 76 of the First Schedule (o the Caentrat Fxcise Tarifl Act,
1985, During the process of manufacture of Aluminiom  products,
Aluminium dross and skimmings were produced and the same were
clearad without paymant of duty being waste products, Show Cause
Notices for consecutive periods were issuad 1 the Appeliant senking
recovery of duty on cearance of Aluminium Pross on the ground that
the same wag excisable ag Aluminium Dross was ‘marketable’ in e
of the explanation added to sachion 2(d) of the Central £xcisc A,
1949 (w.el, 10.05,2008) and had baen accorded a distinct antry L
chapter Beading No, 26204010 (w.e.fh 1.03,2008), The demands i
the respestive Show (mlf:r' Malces wera confirmed by the Adjudicating
e

Auttioritias and appeals hefere this Hon'ble Tribunal have

preferred  against the sald Adjuclicating  Orders. Details of the

respective appeals are provided hereaftor:

Ghow Gauss fotice | Impugned Order

4]

K/iB16/2010

(Finelalen

Alel/ 2009 dated

dabod

78/2009315/2010

Tndiintring) 19.10.2008 was 112,03, 2000  was  possad
inswud Tor the period ) wheran P B

Gictober, 2008 « luhe,
2008 for an amount of
TNRL,65,76,925.51

L

{Hingaleo
Trestrios)

Getzura/Hindatco/MZP
/3517087200
19.03.2010

el

WwWan

isgued for an amount

BEN Ho. V() (15)

domand was confirmaod.

1/Seiy/7010 chbeeed
13,089,200

03/RMKT

WAs

Ehe

DAKGOL |

ETSIFAIA I

wharain

CAluminium Dress v

.'.‘
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30 E/2558/2011

(Vifay
Shankar
éPandey"
Transporter)

i

5 | (Hindalco

industries)

account  of  alleged
clandestine removal of
the seized Allminium
Dross weighing 11.43
MT

i

L Selzure/Hindaleo/MZP
L /351/09/800  dated

19032010 wag

issued  proposing Lo
confiscate the truck in
which Aluminhuim

Lirpss for M/s Hindaico

Cindustries  Lid, was
altegedly bheing

clandestinaly

FEmovad,

(12)
02/2010/4142
9.03.2010 was Issued
for an amount of INR
26,353,781 the
pariod from July 2009
to 22.00,2009

A~
dated

For

SCN No. V {a) (15}

SN No. VI(MP) Dem

3

Appeal B, GFLELER/ 0 E-EX{B6]

B/R323/20%1, B/A325/200 1 K £/ 2856/ 2011

confliscated and a penalty
of INR 4,709/~ was alsy
imposed.
confirmed vide OIA No.
88-90/CE/ALLD. /2011
dated 30.006.2011,
V/Seiz/2010
13.09.2010
whergin  tha  truck
confiscated and a penalty
IR
imposed,

of

canfirmeaed vide QIA Mo,
Bu-90/CE/ALLD. /2011
dated 30.06.2011.

demand was confirmed

Q1A

QU/CE/APRL/ALLD /2011
dated 30.06.2011
passed whereln the 30

SN
32/2010) 62/2010 dated
12.08.2010
wherein

The same was

M(ff%?ii'l'\'ii{""'i"??'-"'

dated
whs  passed
WS
4,000/ was

OI0  was

was  passed
the entire

No. G-

Wele

SUBMISSIONS

h o [ N

was confirmed.

Ay,

A

3. IUis most humbly submitted that the issue involved in the

presant case has already been settled in favour of the Appellant by the

A AR
7



Alspeal

RSN, il

Mon'ble Bambiay Migh Court, in the Appellant’s own case -~ Hindalco
industries Ltd. Vs, UQT reported as 2015 {(315) ELT. 10
(Bom.}, wharein, it has heen held that aluminium dross, not being o
result  of any process,f s not covered within the definitinn of

manufacture under section 200 of the Cenitrat Fxcisa Act, 1944,

74, Further, the Mon'ble Supreme Court In the matter of Union e
India B Ors, Vo, DSEL Stugar Ll 2005 (322) ELTY 769 (5.¢.), hax
Nafel thal waste product/rasiadus, which iself iy ot the result of any
procass, cannot be trealed as falling within e definition of Seclion
2(F) of the Ack and in the absence of manufacture, there canpat he any

eitige duty.

$2

IV s further submitted that the repeated rceliance has been
placed by the Adjudicating  Authority upon  CBEC  Circutar Hr
904/24/00-Cx dated 28.10.0%, wherein it was stated that wasie
praducts arising in the course of manufacture and capable of baing
sold for a conslderation would be excisable, Tt i to be nated that
subsaguently, in view of the judtgment of the apex cowd In Union of
India & Qrs, Vs, M/s DSCL Sugar Ltd, and by the Hon'ble Bomibay High
Courl in M/& Mindaleo Industries Lid, Ve, Unlon of india, as detaiiod
eariter, a CREC Clrowlar bearing Mo, 1027/15/72016-CX, datéd
25.04.20186 has been issued which fas rescinded, inter slia earlicr
CREC Clreutar No, 904/24/G9-Cx datad 22,10.09. The relevant part of

the Clrewtar s regroguced below for reddy reference:




5
Appeal Hoo BFR516/2000-EX{IN),
SiaaaasahLl, BAZA2N 2011 B GBS0
“Excisability of bagasse and similar ather by-products or wasdles
arising during the course of manufacture of an excisable product

has been an issue under dispute,  Following circulars/instruction

4

Fave been issued fraon time Lo time on the subject:-

(&) Circular Wo., 904/24/2008-CX, dated 2810~
2009 (2009 (243) ELT. T8}

(D) Cireular  No.  9ai/02/2011-CX,  dated  14-2-3011
[ROLL (264) ELT. (T21)],

{c} stryction F. Mg, 12/02/2008-CX (RL), dated 12-11-

200 (2004 (309) £.L,T, (T16}], A
2, The issye came before the Hon'ble Bupreme Courl in &

case of M/s Union of India and Ors. Vs, M/s DSCL Sugar Lid.
[2015-TIOL-240-5C-CX = 2015 (322) £L.7. 769 (S.CJ], dated
15.7-2015.  Honble Supremg Court examined the issue and
reaffirmed that bagasse is nob a ingrufactured product.  The
Judgement applies Lo both periods, before and after the inserbion
of explanation in Section 2 (d) of the Cenfral Excise Acl, 1944 é}y
the Finance Act, 2008, It may alse be noted that Hon'ble Hf’.gh
Court of Bombay in case of M/s. Hindalco Industries Lid. Vs, Union
in relation to dross and skimiming of aluminium, zinc or other nan-

farrous metal,

3, In the light of the abave judgments, circulars of the

Board on the subject viz, 904/24/2009-CX, dated 28-10-

1\\“’“'1
¥



Appoad Ho, EAIRTL0H
BAABRAMIEY, BFI323 20 6 T

&

2009, 941/02/2011-CX, dated 14-2-2011 and inctruction
issued vide F. No. 17/02/2000-CX{Pl.), dated 12-11-2014
have become non est and are hereby rescinded, Cases kepd
in Call Book on the above issue may be laken out and

avidicated,”

6. Thus, in view of the aferasaid orders of the Hon Dle Suproe
Court  and  Bombay  MHigh  CGourt, and  ailso CBEC Chroulay l\‘._;;*-“.}.
1027/15/2016-CX, dated 25.04.2016, the Issue now stands sl in
favour of the Appellant as it becomes abundantly clear that Aliviingm

dross, being a waste pajoduct produced during the manufacture of
the Tmpugned Orders are fiable Lo be set aside,

Accordingly we set aside the Impugned Orders and the appedals

are allowad in full with conzeguantial relief to the appeliants.

{Elekated and pronsunted in the Gpen Courty

Sdfe el
{ANIL G, SHAKKARWAR) (ARIL CHOUNHARY)
Muamber (TECHNICAL} Member{(JUDUIAL)
(K. Gupta) ERUE orified Tran Cop
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