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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. i

ATPEAL No. E/1925/2008-EX[SM]
(Arising out of Order-in-Appeal No. 189-CE/APPL/KNP/2008 dated

30/04/2008 passed by Commissioner of Central Excise & Customs
{Appeals), Kanpur)

M/s Pole Unit (U, P. Power Corporation Ltd.) Appellant
Vs.
Commissioner of Central Excise & Service Tax,

Lucknow Respondent
Appearance:
Shri Amit Mahajan, Advocate, for Appellant

Shri Gyanendra Kumar Tripathi, Assistant Commissioner (AR},
for Respondent

CORAM:
Hon’ble Mr. Anil Choudhary, Member (Judicial)

Date of Hearing & Date of Decision D 19!09ﬂié

FINAL ORDER NO..7.JA34:/ 2013.........

Per: Anil Choudhary

The issue in this appeal is, whether the appellant"who' "
had deposited the tax, as their claim for being exempt under
Notification No. 74/93-CE dated 28/02/1993, was not
accepted by the Department and subsequently when the
matter came to be settled by the Hon'ble Supreme Court and

the appellant applied for refund, whether the same has been
rightly rejected on the ground of limitation.

2. The brief facts are that the appellant is a unit of U. P.
State Electricity Beard and presently after reorganization unit

of U. P. Power Corporation Ltd. The appellant manufactures
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Electricity Poles, which are wholly for their own use and no
part of the poles manufactured are cleared to outsiders, As
there was an adverse order by the Hon'ble Allahabad High
Court not accepting the appellant as the state government
factory and the matter was subjudice before the Hon'ble
Supreme Court, the Department insisted for payment of tax.
Accordingly, the appellant paid tax on the poles cleared for
their own use for the period November, 2005 to March, 2006.
Subsequently Hon'ble Supreme Court vide its order dated
02/05/2006 in the case of Commissioner Versus Electricity
Pole Manufacturing {A Unit of U. P. State Electricity Board)
reported at 2006 (202) E.L.T. A-144 dismissed the appeal of
Revenue holding that since the entire capital of U. P. State
Electricity Board was provided by U. P. State Government and
although this board was not “State” within the meaning of
Article 12 of the Constitution of India, it was the State
Government undertaking and hence was eligible for full
exemption under Notification No. 74/93-CE dated
28/02/1993. Subsequently vide Order-in-Appeal No.
141-143/CE/Allahabad/2006  dated  22/12/2006, the
learned Commissioner (Appeals), Allahabad with respect to
the other units of the U. P. State Electricity Board engaged in
manufacture of PCC Poles, following the ruling of Hon’ble
Supreme Court, held that the appellant is entitled to the

benefit of Exemption Notification No. 74/93-CE dated

28/02/1993. f]/&\
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3, Pursuant to the Hon'ble Supreme Court order and also
the order in appeal dated 28/12/2006. The appellant filed
refund claim for the period November, 2005 to March, 2006.
On 17/09/2007, which was adjudicated vide QIO dated
31/01/2008 and the claim was rejected on the ground of
limitation under the provisions of Section 11B read with
Explanation No. B (fy under the Central Excise Act, 1944,

4, Being aggrieved the appellant preferred appeal before id.
Commissioner (Appeals) who vide the impugned order was
pleased to reject the appeal upholding the Orﬂdcr—imOriginal
dated 31/01,/2008,

5. IBeing aggrieved the appellant is in appeal before this
Tribunal. The learned Counsel for the appellant argued that it
s an admitted fact that applicability .of Notification No.
74/93-Ck dated 28/02/1993 was under constant litigation,
in dispute belween the parties. The maticr was flially settled
by the Hon'ble Supreme Couft by its order dated
02/05/2006, which was followed in the Order-in-Appeal in
appellant's own case for other units dated 22/12/2006,
Therefore it is also an admitted fact that the duty was paid
under protest, as Department was not accepting their
declaration declaring the goods exempt under Notification No.
74/93-CE dated 28/02/1993. The learned Counsel further
states that the claim for refund arose, pursuant to settlement
of the law declaring that they are not liable to pay duty,

therefore, the duty paid by them acquired the character of

o
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Revenue deposit. For refund of Revenue deposit, there is no
limitation. Further, the learned Counsel relies on the ruling of
Hon’ble Allahabad High Court in the case of Wimco Ltd.
Versus Union of India reported at 1989 {43) E.L.T. 628
{Allahabad) wherein under the fact that the assessee had
claimed set off of duty after clearance of goods, which was not
allowed by the Department in spite of appellate order. The
Hon'ble High Court, under such circumstances, held that the
delay, if any was attributable to the revenue in
implementation of the notification. The benefit under which
became available, from the moment the notification was
issued, limitation provided in Section 11B(1) is not applicable
to goods which were entitled to exemption. Therefore, even
assuming that there was some delay, it could not stand in
way of the petitioner (assessee),

6. The learned A R, fur Reverne have relied on the
impugned order,

7.  Having considered rival contentions and on perusal of
the facts on record, | hold that under the facts and
circumstances, the appellant have deposited the duty under
protest. Secondly, in view of the exemption notification being
held applicable in favour of the appellant, subsequently by
Hon’ble Supreme Court order, the amount of duty deposited
acquired the character of revenue depesit. Further, I hold that
there is no limitation for refund of Revenue deposit.

Accordingly, the appeal is allowed with consequential benefits

VAt
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to the appellant and the impugned order is set aside. I,
further, direct the Adjudicating Authority to grant the refund
within a period of 45 days from the date of receipt of a copy of

this order along with interest, as per rules,

(Dictated & Pronounced in Court)

(ANIL CHOUDHARY)
MEMBER (3U DICIAL)

Ansari




