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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL

REGIONAL BENCH : ALLAHABAD
COURT No, I
APPEAL No: /2551 & 2252/2011-EX[DB]

(Arising out of Order-in-Original No. 04/Commuy/Noida/2011-12 (?ate-d
28/07/2011 passed by Commissioner of Customs & Central Excise, Noida}

{dppeal No. E/255172 (G11-EX{DB])

M/s Dharampal Satyapal Ltd. Appeliant
Vs,

Commissioner of Central Excise, Noida Respondent

&
(Appeal No, E/2252/201 I-EX{DE])

Commissioner of Central Excise, Noida Appellant
Vs,

M/s Dharampal Satyapal Ltd. Respondent
Appearance;

Shri T. R, Rustagi (Adv.)
(Appeal No. E/2551/2011 -EX{DE])
Shri Pradeep Kumar Dubey (Supdl.) AR, for Appellant

(Appeal No. £/2252/2011-EX[DB])

Shri Pradeep Kumar Dubey (Supdt.) AR, for Respondent
{Appeat No, Ef2551/2011 -EX{DB})
Shri T. R Rustagi (Adv.)
{Appeal No, /225272011 -EX{DB}}
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial) \YA/I(%\

Hon'ble Mr. Anil G. Shakkarwar, Member {Technical)

Date of Hearing : 06/09/2017
Date of Decision 06/09/2017

FINAL ORDERNO...L T

Per: Anil Choudhary

These cross appeals are against Order-in-Original dated S

28/07/2011, wherein the Learned Commissioner have been



Pl APPEAL No: [/2551 & 2252/2011-EX[{DB]

pleased to deny the abatement for the period of closure of the
factory under the Pan Masala Packing Machines (Collection of
Duty and Determination of Capacity) Rules, 2008,

2.  The brief facts as per the SCN are, that during the
month of August, 2009, from 01/08/2009 te 17/08/2009 no
packing machine was in operation. Declaration as required
under Rule 6 for operating to packing machines from
18/08/2009 was filed on 07/08/2009 and accordingly, the
machines were de-sealed by the Department officers on
18/08/2009. Thercfore, the annual capacity of the factory
had been re-determind ipso facte. Under the facts that the
appellant was not operating its factory or any packing
machine prior to 05/08/2009, the appellant did not pay the
duty on 5% August for the month of August, but paid the duty
by S of September, 2009. Thus the show cause notice
sought to demand the duty amounting to Rs. 4, 19,81,162/- as
it appeared to Revenue that the appellant could not have
(aken suc moto abatement and secondly interest was also
demanded under Section 11AB on the said amount starting
from 05/08/2009 till the date of deposit of the duty. Vide the
impugned order the Learned Commissioner was pleased to
confirm the demand of duty holding that appellant could not
take suo moto abatement under the facts and circumstances
and further have also demanded the interest.

3. Being aggrieved the assessce is in appeal on the ground

that they have not violated the provisions of law by taking suo
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3 APPEAL No: I/2551 & 2252/2011-EX[DB]

moto abatement and the said issue is no longer res Integra in
view of the ruling of Hon’ble Gujarat High Court in the case of
Comrmissioner versus Thakkar Tobacco Products Private Ltd.
reported at 2016 (332} E.L.T. 785, Further it is urged that no
interest is leviable as in the case of addition of any packing
machines during the month, the duty is due to be paid by the
St day of the following month, as provided under Rule @ of
the PMPM Rules, 2008 read with the third provisc which
reads as follows - provided as also in case of increase in the
number of operating packing machines in the factory during
the month on account of addition or installation of packing
machines, the differential duty amount, if any, shall be paid
by the 5t day of the following month. It is an admitted fact
that Uie appellaat have paid the duty on 05/09/2000 as
Perrssslale

4, Whereas in the appeal of Revenue, the ground taken is
non-imposition of penalty by the Learned Commissioner
under Section IIAC of the Act read with Rule 17 of the said
Rules.

5. Heard the parties.

. Having considered the rival contentions and on perusal
of records, so far the first issue of taking suo moto abatement
is concerned we are satisfied that the same is squarely
covered by the ruling of Hon’ble Gujarat High Court in
Thakkar Tobacco Products Private Ltd. (supra) in favour of

the appellant and accordingly the said ground is decided in

74\9'\
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4 APPEAL Ne: T/2551 & 2252/2001-EX[DB}

favour of the appellant assessee and against the Revenue. So
far the second issue of interest is concerned we hold that the
restarting of operation of the factory subsequent to
05/08/2009, amounts to increase in the number of operating
packing machines in the factory during the month, and
accordingly we hold that the payment of duty was required to
be made by the 5t day of the next month, being September,
2009, which admittedly have been paid on such date.
Accordingly we hold that no interest is payable under Section
11 AB of the Act by the appeliant assessec in thg facts of this
case.

7. The third issue involved is regarding whether the
appellant is entitled to abatement, as they have cleared raw
material and packing goods which are not the notified goods.
The Learned Commissioner have held that the term goods
used in the second part of the proviso to Rule 10 means any
goods and not only notified goods.

8. So far the issue of non-eligibility of abatement under
Rule 10 is concerned for the reason that the appellant have
cleared raw material and packing material during the period
of closure, we find that the same issue has been considered
by this Tribunal in appellant's own casc being Appeal No.
£/3395/2010 ~ EX [DB] vide Final Order dated 13/06/2017,

wherein it have been held that as {ollows: —




5 APPEAL No: F/2551 & 2252/2011-EX[DB)

9.  “Having considered the rival contentions and on perusal
of the facts on record, we are salisfied that the word “goods”
used in the second part of the first proviso to Rule 10 of the
PMPM rules indicates only “notified goods” and nothing else.
We are also satisfied that by no stretch of imagination, the
word “goods” includes inputs. We also find that in the several
provisions of the Central Excise Act and the Rules the word
“inputs” has been used exclusively and never interchangeably
with the words “goods”. Further, this interpretation is also
substantiated by the amendment of the the said FMFM Rules,
2010, wherein the word “notified” has been added before the
word “goods” in the second part of the first proviso to the said
Rule 10. The said amendment was brought by Notification No.
8/2010-CE (NT} dated 27/02/2010. Thus, the intention of
legislature has been é!anﬁed by the subsequent amendment
that the word “goods” appearing in the second part of the first
proviso are only “notified goods” and nothing else. In this view
of the matter, we set aside the impugned order and allow the
appeal with consequential benefits. We also direct the
Adjudicating Authority to grant the refund along with interest
as per Rules within a period of 45 days from the date of service

or receipt of a copy of this order.”

10.  Accordingly we allow this ground also, in favour of the

appellant assessee and against the Revenue.

11.  Accordingly we allow the Appeal No. E/2551/2011-

o



I APPEAL No: /2551 & 2252/2011-EX[DB]

EXIDB] by the appellant assessee and dismiss the appeal filed
by the Revenue being Appeal No. E/2252/2011-EX[DB]}. The
appellant assessee shall be entitled for consequential benefits,

if any, in accordance with law.

. .. - (Dictated & Pronounced in Coiirfl § ¢
-Sd/~ -Sd/-
(ANIL G. SHAKKARWAR) (ANIL CHOUDHARY)
Member {TECHNICAL) ' Member{JUDICIAL)
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