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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No. B/2273/2010-EX[SM]

(Arising out of Order-in-Appeal No. 69/CE/ALLD/2010 dated 26/02/2010
passed by Commissioner of Central Excise {Appeals), Allahabad)

M/s Jyoti Fabricators Appellant
Vs.

Commissioner of Central Excise, Allahabad Respondent
Appearance;

Shri 8.8, Dabas, Advocate Tor Appellant
Shri Gyanendra Kumar Tripathi (AC) AR for Respondent
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)

Date of Hearing : 03/11/2017
Date of Decigion (3/11/2017

Per: Anil Choudhary
The issue in this appeal is whether show cause notice
have been rightly issued on presumption of removal of scrap
without payinent of duty.
2. The brief facts as per the show cause notice dated 04
March, 2008 relating to the period 2003-2004 to 2005-2006
are as follows:- |
“Whereas it appears that they have availed the credit of
cenvat duty of Rs. 9,36,045/-, Rs. 14,63,627/- and‘ Rs.

28,17,476/- during the financial year 2003-04, 2004-05 and
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during 2005-06 on the receipt of 334.581 M1, 473.700 MT and
650.905 MT of inputs in the respective years, for consumption
in the manufacture of the above mentioned product. The
scrutiny of Daily production, RG234A, Balance Sheet and ather
financial records reveals that there has been a huge difference
in Input-Ouiput ratio. The party vide their letter dated
27.07.2006 have informed the Audit that during the
manufacture, 1% melting loss occurs and 14% wastage {scrap)
is allowable as per agreement with M/s Alstom Lid., Naini
(now M/s Areva T&D India Ltd.). But the scrutiny reveals that
the 14% scrap is nowhere reflected, neither in Central Excise
records nor in the financial records. The chart, Annexure “A”
reveals that there is no corresponding production against the
inputs 82.058 MT in the year 2003-04, 82.748 MT in the year
2004-05 and }3:’—?.83.2 MT in the year 2005-06. The records
also do not show any removals of the inputs as such on
payment of duty. Therefore, it appears that the same have
been removed clandestinely without payment of duty in
contravention of Rule 3(5) of the Cenvat Credit Rules,
2002/2004 by manipulating the RG 23A in as much as by
using the same in the manufacture of the final products and
thus evaded Cenvat duty including Education Cess of Rs.
10,68,861/-.

Whereas on being pointed out by audit the about the
huge differences in input outpﬁt ratio, they have informed the

audit and Range Office vide their letter dated 11.12.2006, that

J&U\
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they were under impression that the Central Excise Duty was
chargeable on the goods which were finished/ semi finished in
nature and for that reason the duty on scrap was not paid.
However, on knowing the fact they immediately deposited the
duty amounting to Rs. 2,24,931/- thereon as per details given
in their letter dated 11.12.2006. In support of payment of
duties amounting to Rs. 2,24,931/-, they enclosed the copies of
TR-6 No-8 dated 30.08.2006 and 7 dated 08.10.2006. In
respect of payment of interest amounting to Rs. 41,134/-, they
have enclosed the copies of TR-6 No. 11, 12 and 13 all dated
04.12.2006. On perusal of their letter dated“.ll.IQ.QOOS, it
appears that they have calculated the figures of MS scrap @
14% on the basis of their agreement with M/s Alstom Lid. Naini
now M/s Areva T&D India. Ltd.). The scrutiny reveals that the
quantity of 153,143 MT scrap so calculated for the purpose of
the above payment, ts nowhere recorded in the RG-1 register
maintained by the party. Hence the calculation of generation of
scrap @ 14% and the payment of duty thereon appears to be
an afterthought and appears to have been done with intent to
evade the duty which has been wrongly availed by them as
Cenvat Credit. Suppression of facts and violation of rules with
intent to evade duty should be brought out.”

3. Accordingly, the appellant was required to show cause
as to why an amount of Rs. 10,52,405/- + Cess Rs. 16,456/~
totaling Rs. 10,68,861/- be not disallowed and recovered from

“them along with interest and further penalty was proposed.

-
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4. The SCN was adjudicated on contest and the proposed
demand confirmed with interest. Further penalty was
imposed of equal amount under Section 11 AC read with Rule
15(2) of CCR, 2004 alongwith further penalty of equal amount
under Rule 15(1) of CCR 2004, Being aggrieved the appellant-
assessee preferred appeal before learned Commissioner
(Appeals) who vide the impugned corder was pleased to uphold
the Order-in-Original, save and except the modification that

the penalty imposed under Rule 15{1} of CCR, 2004 was set

aside.

5. Being aggrieved the appellant-assessee before this
Tribunal.

6. Heard the parties.

7. Having considered the rival contentions I find that no

case of clandestine removal is made out in the show cause
notice. The whole show cause. notice is presumptive.
Accordingly, 1 find that the show cause notice is not
maintainable. ___Iﬁ‘x\ccordingly, this appeal by the assessee is

allowed and the impugned order is set aside.

(Dictated and pronounced in Court) IS

-5d/-
(ANIL. CHOUDHARY)
Member{JUDICIAL)

Ankit
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