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iIN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Ex.Appeal No.2281 /09

Arising out of O/A No0.108-CE/LKO/2009 dated 11.05.2009 passed by
Commr. (Appeals) of Central Excise, Customs & Service Tax, Lucknow

Commr. of Central Excise, Lucknow
 APPELLANT(S)

VERSUS

M/s Shyam Traders
RESPONDENT (S)

APPEARANCE

Md. Altaf, Asstt. Commissioner (A.R.) for the Reventue
Shri Pratick Dawar, Advocate for the Respondent (s)

CORAM:
MRS. ARCHANA WADHWA, HON'BLE JUDICIAL MEMBER:

DATE OF HEARING/DATE OF DECISION : 13, 11, 2017

Cival ORDER NO..“.'.I.I.LS.'?:.T]..}Q..GI.}: ....................... _

Per Mrs.Archana Wadhwa :

Being aggricved by the Order of the Commissioner (Appeals),
the Revenue has filed the present appeal.
2. 1 have heard Md:Altaf, A.R. appearing for the Revenue and Shri
Pratech Dawar, id.Advocate appearing for the Respondent, who vieeks
an adjournment. As I find no justifiable reason for adjournment of the
matter,o?.‘r;roceed to hear the Revenue's appeal on the basis of the
records.

3. The respondent is engaged in the manufacture of gutkha and

Central Excise Officers seized the respondents’ branded gutkha from
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four different places. inasmuch as the owner of the said place, could
not produce the requisite duty paid documents in respect of the said
seized gutkha, Revenue entertained a view that the same was cleared
clandestinely by the respondent manufacturer. Accordingtly,
proceedings were initiated resulting in passing of an order by the
original adjudicating authority confiscating the seized goods,
confirming demand of duty and imposition of penalty.

4, The said of the original adjudicating authority was put to
challenge by the respondents and the Commissioner (Appeais) by
taking note of the various evidences on record, set aside the order
impugned before him and al!ov:%he appeal, Hence the present appeal
by the Revenue.

5. For better appreciation, the reasons adopted by the
Commissioner (Appeals) for allowing the appeal are being reproduced
below :

“I have gone through the panchanama wherein the
quality of gutkha has been mentioned as rejected. Further
in his statemnte dated 10.04.07 Shri Agnihotri has
admitted that the said goods which were rejeclted by
purchaser were lying at his residence and some rejection
occurred during packing of the material. I am of the
opinion that if the goods once cleared on payment of duty
and the same has been rejected by purchaser on quality
basis and are kept somewhere are not clandestinely
removed goods.

So in short I can summarize that department have
confiscated the goods at above referred because they were
not covered by any duty paying documents. On the other

s
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hand appellant’s contention that the appellant were
effecting sale ex-factory gate & the appellant had also
stated that the appeliant never facilitated transport of
goods from the factory to any Transport Company or
Railway Booking Office. It was specifically affirmed with
corroborative evidence that it was the sole responsibility of
consignee who use to purchase the goods at ex factory
gate of transporter or carry it on its own account.

I find force in the contention of the appellant that if
appellant had clandestinely cleared such huge quantity of
finished goods on 15.03.07 which were seized at different
lfocations then there must be shortage of finished goods
then the recorded balance of the appellant. It is not the
instant case contrary to department’s findings. A negligible
guantity of finished goods (191 bundle valued at Rs.
11460/-) were found in excess then the recorded balance
of appellant.

The cases of clandesting remmoval should afsu been
supported by cash flow., It is on the record that 27.80 lacs
wore seizad during search considering it sale procood of
clandestinely removed goods. lowever during the course
of investigation the appellant explained the possession of
cash with documentary evidences and the same were
released to the appellant,

Further it is noticed that both the transporters have
stated that they had always transported the goods along
with the bills which prove bonafide nature of the goods and
further they have stated that freight were born by the
consignee which again strengthen the contention of the
appellant that they have affected the sale at factory gate.
As regards Railway Station is concerned the goods were
booked in the name of third party and appeliant had not
taken provisional release of the goods seized at the

e
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Railway Station, In the case of Kothari pouches Ltd., & Anr.
Vs, CCE, New Delhi 2000(41) RLT 209 (CEGAT) it has been
held that evidence allegation based on transporter’s
records showing booking of the goods afleged to have been
removed clandestinely- no ofther evidence- clandestine
removal not established.

Thus in the light of above findings, I am of the view
that the department have failed to produce any
corroborative evidences refated to clandestine removal. On
the other hand no major discrepancies in the stock of
finished goods were detected during search, no proof of
flow back of cash, statement of transporters that they had
booked the consignment of shyam bahar gutkha on bill
freight were born by consignee, the goods seized at
Railway Stations was booked in the name of Rakesh Verma
and appellant did not take provisional release of the goods
seized at Railway Station and finally appellant had never
accepted clandestine removal of the said goods are in

favour of appellant”.

6. Revenue in their memo of appeal, have nowhere improved upon
the evidences, which stand considered by the Appellate Authority as
insufficient. H‘é/does not require reference to any decision of the High
Court to observe that allegations and findings of the clandestine
removal require production of evidences to establish so beyond doubt,
The findings cannot be arrived atﬁ:f:;a basis of assumption and
presumption and requireﬁ tangible and positive evidence,Mo such

evidence stands produced by the Revenue, thus, requiring no
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interference in the impugned order of the Commissioner (Appeals.

Accordingly, Revenue’s appeal is rejected.

Dictated and pronounced in the open Court
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5d/-
(Archana Wadhawa)
Member{Judicial)
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