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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCI : ALLAHABAD
COURT Na. 1

APPEAL Nos E/2350-2850/2010-EX[18]
(Arising oul ol Order-in=Appen)  NoO7-CEMRT-H2010-11 dated
VOAMA2010  and Order-in-Appenl No 06-CE/MRT-12010-11 dated

16042050 both orders passed by Commissioner of Centra) Excise &
Customs {(Appeals), Meerut-])

M/s Keshay Resiv Coats Py, Lidy, (in Appeal No.E/2538/2010)

M/s Lakshmi Abpasives Pvt. Lid., (in Appeal No.13/2539/2010)

Appeiluiis

Vi
Connissicner of Central Excise, Meerut-] Respondent
Agpearguge;
Shet Antole Arorn, Advocate for Appellant
shri Moliammad Alaf, Assistut Commissioner (AR), for Respondent
CORAM: .

_ _ L F A
Hobie My Ani) Choadhary, Meber (Judicinl) 7@(‘
Houthie M. Anil G, Shakbapwur, Member (Technical} v

e of Hearing : 2711747
Dute of Deeision C2/11/17

FINAL ORDIER N(Js...J’.l.@f.f%‘“1“!(.(“(‘:?..’1..?.‘..{

Pery Al Choudhbary

The issue involved In these appeals f{iled™
appelant-manufacturers g whether the refund claim mdcie

oy e §s i by the doctrine of UIIJLI {-enrichment,

2. Both the appeals arise from the separate impugned
orders but as the issue is commorn, they are taken up
together for disposal. For the sake of copvenience, we mantion
the facts Jrom the appeal of M/s Keshav Resin Coats Pot. Lid,,

are as under:-
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3. The appellant are unvegistercd unit manufacturing
coated abrasive falling under Chapter Heading No.680S of the
first schedule to the Central BExcise Tarilf Act, 1985, filed &
yefuud cladm for Re.2,35,388/- on 23.01.2009 on the facts
and grounds that they are manufacturer of excisable goods
namely; coated abrasives and are availing exemption under
Notification No.§/2003-CE  dated 01.03.2003 as amended.
During the financial years 2006-07 and 2007-08, they
manufactured branded goods for M/s Brindwall Norton Ltd.,
Bangalore and cleared the same without payment of Cenirm
Excise duty. They were under impreasion that the exemption
Notification No.8/2003-CE will be available on branded goods
also. After getting the legal opinion, they paid cenlral excise
duty along with interest of s,8,38,287/- for the hnancial
year 2006-07 and Central Excise duty along with interest of
R%,8,531,030/- for the financial year 2007-08. They turther
came to know that the vahae of the goeds had to be treated as
cum-duty price as no amount of duty was cither shown in the
invoices or realized from the customers. Hence, the refund of
oxcess payment of duty and proportionate interest amounting
to Ra.1,17.679/- for the financial yesy 2006-07  and
Re.1,17,710/- for the financial year 2007-08 was claimed by
the appellants. The adjudicating anthority vide the impugned
order sanctioned the refund claim for Rs.2,09,881/- in the
light of the apex court decision in the case of CCIL, Deihi Ve

Maruti Udyog Ltd, reported at 2002 (121] BLT 3 {BC) and
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cefect the refundg of the interest amounting to Rs.25,498/- in
as much the provisions related to the refund of interest came
o force with effect from 10.05.2008 while the interest was

paid by the appellant on 28.01.2008.7

3. Being agerieved, Revenue preforred appeal before the
learned Commissioner (Appeals) on the ground that in view of
the ruling of Hon’ble Supreme Court in the case of M/s Amrit
Agro Industries Lid, Vs CCE, Ghaziabad reported at 2007
(210) LT 183 (SC) wherein it have been held that unless it is
shown by a manufacturer that price of goods includes excise
duty payable by him, no question of exclusion of duty element
frorn the price will arise {or determination of value under
Section 4 (1) (d) (i) of the Central Excise Act, 1944-one cannat
go by gencral implicaton that wholesale price would always
mean curmn-duty price, particularly when assessee cleared the
goods during relevant years on the basis of exemption
Notification No. 08/2003 dated 01.03.03. In the instant case,
e unit has not bailt-in the element of excise duty in the
vatue charged and while accepting the same they paid duty
on their own voliden, Now they cannot say that the
(ransaction value charged by them was cuni-duty price,
Hence, they would not be entitled to any refund on account of
cum-duty price benefit. The learned Commissioner (Appeals)

observed that appellants have not included the element of

Central Excise duty in the price shown on the purchase
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orders, as at that time, they proceeded with the view that the
hrand goods were also eligible for $8) exemptiorn, Thus, the
duty paid subsequently as per their own volition was duty
paid the first time, It was further observed that the appellant
failed to prove that the price charged by them were inclusive
of Central Excise duty. Accordingly, the apperal by Revenue
was allowed and the Ovder-in-Original for granting refund
was rejected. However, the refund of interest on the present

amount of duty excess paid was upheld,

4, Being aggrieved, the appellants are before this Tribunat,
The learned Counsel in course of argument has taken us
through the copy of invoice raised for clearance of branded
geods by the appellant wherein after the hasie price sales tax
have been added. The learned counsel further states that in
view of the raling of the Hon'ble Supreme Court in the case of
CCE Vs Maruti Udyog Ltd. {supra) unless the Cenfral Excise
duty or tax is separvately shown in the inveice, it Tas to be
considered as cum-duty price. Accordingly, appellant claimed
the refund of the excess duty paid under the facts and
circumstances. 1t is further evident from the facts on record
that no further amount having heen collected alter raising of
invoices and duty have been paid subsequently, doctrine of
unjust-enrichment is not applicable. Accordingly, he prayed

for allowing the appeal, with consequential relief,
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5. Having considered the rival contentions, we find that
the appellants herein being a S81 Unit, and not registered
with  the Central Excise Department, and cannot have
charged Central Excise duty from their buyers. Further, from
the facts on record and from the copy of invoice produced by
way ol sample, it is clear that no Central Excise duty have
been charged from the buyers of goods. Thus, whatever
amuotintl the appellant collected have to be treated as cum-
duty price. Under such facts wid circumstances, we find that
the adjudicating authority in the Order-in-Original has rightly
allowed 1he relund of excess duty paid along with interest
under e rules. Accordingly, we find that the order of the
learned Commissioner (Appeals) is not tenable gnd the same

15 el aside.

6. Thus, the appeals are allowed. We further hold that the
appellants are entided for the component of interest which
they  have deposited along with duty, which represents

inlerest, the same is allowed.

(Dictated in Coupt)

-5d/- o -5d/-
AN G, SHAKKARWAR) (ANIL CHOUDHARY)
Member (TECHNICAL) Member{JUDICIAL)
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