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IN THE CUSTOMS, EXCISE & SERVICE TAX APFELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No,

APPEAL No. B/2566/2000-EX[5M]
{Arising out of Order-insAppeal No. 172-CEGZR2009 dated LSA7 2000

pogsed by Commiasioner of Customs, Central Excise & Servieo Tay
{Appealsy, Meerul-l at Ghaziabad)

M/s Havyann Plpes P, Lid, Anpellant
Vs,
Comumissinner of Central Excise, Ghaziabad Respondent

Appearance:

Shri Rajesh Chhilsber, (Advocate). for Appelhun
Shri Gyanendra Kumar Tripathi, Assistant Conmmtissioner {AR).
for Respondent

CORAM:
Hon'bie Mr. Anil G. Shakkarwar, Member (Technical}
13ate of Measing & Date ol ecision ; 20710
. (R reyoan b ety
FINAL ORDER WO T LEA B LS00 L

Pors Anfl G, Shakkavwar
The present appeal is directed against Order-n-Appen

No. 172-CR/GZR/2009% dated 15/07/2009 passed by
Commissioner of Customs, Central Excise & Service Tax
(Appeals), Meerut-T at Ghaziabad,

2. The brief facts of the case are that the Officers of the
Central Excise Department visited the manufacturing wnit of
the appellant on 18/712/2006. On physical verification of
finished goods (M.S. Pipes), the Officers of the Central Exclse
Department noticed shortage of 44.471 MT of M3 Pipes

valued at Rs.12,42,608/- involving Central Bxeise duty of
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5



2 e Appeal No. 2366709

Ra.2,02,807 /- Through « Show Cause Notice dated
1R/06/2007, appellant was called upon to show cause as (o
why Central Excise duty of Rs.2,02,807/- should not be
recovered from them involved in the goods found short in the
factory of the appellant. The appellant submitted to the
Original Authoerity through their letter dated 21/07/2007 that
they accounted for the production on formula basis, though
they cleared finished goods on actual basis and therefore, by
evers a marginal difference in the percentage of accounting,
the same could result in difference In the stocks and that
such  difference  get  rectified/corrected  while  making
clearances from the factory which is on actual basis. They,
further, submitted that there was no evidence of removal of
goods and therefore it could not be concluded that the said
difference was on acceunt of removal of goods from the
factory. The Original Authority through Order-in-Original No.
30/ Div-IV/08-09 dated 03/04/2009, confirmed the demand
and imposed equal penalty under Rule 25 of the Central
Excise Rules, 2002 read with Section 11AC of the Act. Being
aggrieved by the said order, the appellant preferred appeal
before  Commissioner (Appeals), The 1d, Commissioner
(Appeals)  decided  the sald  appeal through impugned
Order-in-Appead dated 15/07/2009, wherein the appeal filed
by the appellant was rejected. Being aggrieved by the said

order, the appellant preferred appeal before this Tribunal.
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Ry Appeal Na. 2386400

3. Heard the 1d. Counsel for the appellant, whoe has
submitted that the method of entering into RG-1 was an the
basis of formula and therefore, the reference with which
shortage was calculated was presunmiptive in nature and there
was no evidence of clandestine removal of the {inished goods
and therefore, imposition of penalty was not justified. He has
rehied on ruling by Hondle High Court of Allahabad in the
case of Commissioner of Central Excise, Kanpur Versus
Minakshi Castings reported ai 2011 (274) E.L.T. 180 (All).

4. Heard the Id. A, R, for Revenue, who has supported the
impugned Order-in-Appeal dated 15707 /2009,

5. Having considered the rival contentions and on perusal
of the facts on record, I find that there are no allegations that
goods were cleared clandestinely or there has been o case of
avasion of duty. The shortage was noticed by the Officers of
Central Excise Depariment on 18/12/2006 as compared ta
the stock recorded in RG-1 register and the appellant bas
explained that the entries in RG-1 register were on the basis
of formula and it was not on the basis of actual weight. The
appellant is contesting bmposition of penalty. Therefore, 1 do
ot go into the merit of entries in RG-1 register. 1 find that
there are ro allegations in the said Show Cause Notice dated
18/06/2007 to establish that there was any clandestine
clearance of the finished goods. Therefore, there is no case of
evagion of Central Excise duty. The Hon'ble High Court of

Alahabad in the case of Commiasioner of Central Bxcise,



Banpur Versus Minakshi Casting

follows: -

Ex Appeal No. 2366/09

(supra) has ruled as

“The shortage of finished goods, by itself could not
unless it is related to clandestine removal of finished
goods for which there was no material evidence, infer

evasion of Excise duty and thus no penalty can be

Following the said ruling, 1 hold that in the present case

imposition of penally of Rs8.2,02,807/- is not sustainable, In

above temms, the appeal is allowed, The appellant shall be

eititled for consequential relief, as per law,

Adigord

(Dictated & Pronounced in Court)

(ANIL G, SHAKKARWAR)
Member (TECHNICAL}
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