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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

ATPPEAL No.E/2598/2009-EX[DB]
(Arising out of Order-in-Appeal No. 143-CE/GZB2009 dated 29/05/2009

passed by Commissioner of Central Excise & Cusloms (Appeals).
Ghaziabad)

M/s Arun Enterprises Appellant
Vs,

Commissioner of Central Excise, Ghaziabad Respondent
Appearanee:

Ms Stuti Saggi, Advocate .. for Appetlant
Shri Rajeev Ranjan. Joint Commissioner (AR). {for Respondent
CORAM:

Houn’ble Mr. Anil Choudhary, Member (Judicial}
Hon’ble Mr. Anil G, Shalkkarwar, Member (Technical)
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FINAL ORDER NO=T7.0890/20)7... W

Per; Anil G, Shaklarwar

This appeal is directed against the impugned order
of Commissioner (Appeals), Customs and Central Excise,
Ghaziabad, whereby, she confirmed the Order-in-Original
dated 31.03.2008 of the adjudicating authority,
confirming the Central Excise duty amounting to
Rs.22,06,738/- with interest and also imposition of
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.
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penalty of Rs.22,06,738/- under Rule 25 of the Central

Excise Rules, 2002,

2. The appellant was manufacturer of Brass Furniture
Parts and Meter Pillar Boxes, During the period from
2003-04, 2004-05, 2005-06, 2006-07, the appellant had
supplied the meters to State Electricity Boards. In certain
cases customers asked the appellant to deliver the goods
at their premises but at the same time element of freight
was determined by the respective Electricity board and
they gave th;—:m fixed amount towards freight irrespective
of the fact gsfmrhet11er the appellant incur loss or gain on

account of such payment of amount towards freight.

3. It appeared to Revenue that since the appellant had
charged excess transportation charges from his
cﬁstomer, it view of Rule-5 of Valuation Rules, 2000,
appellant was liable to pay excise duty on excess
transportation charges. Accordingly, a show cause notice
dated- 06.12.2007 we{s issued proposing demand of
excise duty on the difference between the amount

charged and the actual transportation charges incurred,

4. Aggrieved Dby the Order-in-Onginal, appellant

preferred an appeal but the appellate authonty wvide
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impugned order dismissed the appeal and wupheld the

view of the adjudicating authority,

5. Learned Counsel for the appellants submits that
Duty of excise is a tax on the manufacture, not a tax on
profit made by a dealer on transportation’. In support of
this contention the appellant has relied upon judgment of
Hon’ble Supreme Court in the case of Indian Oxygen Litd.
Vs Collector of Central Excise reported at 1988 (36)
E.LT. 723 (S.C) and Baroda Elcctric Meters Ltd. Vs
Collector of Central Excise reported at 1997 (94} E.L.T.
13 (SC) and also relied upon Commissioner of Central
Excise, Noida Vs Accurate Meters Lid, reported at 2009

(235) E.L.T. 581 (SC).

. Learned A.R. has supported the unpugned Order-in-

Appeal.

7. Having considered the rival contentions and on
perusal of records, we find that the issue is to be decided
Is whether the deferential amount between the equalized
freight collected and actual cost incurred  for
transportation is to be added to the assessable value. We
find that the issue has been decided by the Hon'ble

Supreme Court in the case of M /s Barcda Electric Meters
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Ltd. (supra) wherein relying on the ruling by Hon’ble
Supreme Court in the above reported case of Indian
Owxygen Ltd. the Hon'ble Supreme Court has ruled that
duty of excise is a tax on manufacture and not tax on
profit made by a dealer on transportation. Since the issue
is already settled, we do not {ind the impugned Order-in-

Appealg sustainable.

8.  We therefore allow the appeal by setting aside the

impugned Order-in-Appeal.

(Dictated m Court)
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-Sd/- -Sd/-
{ANIL CHOUDHARY) (ANIL G. SHAKKARWAR)
- Miember(TECHNICAL)

Member (JUDICIAL)
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