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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAIL
REGIONAL BENCH : ALLAHABRAD
COURT Neo. 1

APPEAL No. E/2636/2007-EX[SM]
(Arising out of Order-in-Appeal No, 163-CE/MRT-11/07 dated 27/07/2007

passed by Commissioner of Central Fxcise, Service Tax & Customs
(Appeals), Mcerui-11)

M/s Tuftwen Petrochemicals Appellant
Vs.

Commissioner of Central Excise, Mcerut-1 Respondent
Appearance:

Ms. Stuti Saggi (Advocate) for Appellant
Shri Gyanendra Kumar Tripathi (Asstt. Commr.} AR lor Respondent
CORAM:

Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing : 2601072007
Dateof Decision 26/10/2017
FINAL ORDER NO=#/7 .Tif-ﬁ/:? el

Per: Anil G. Shakkarwar

Present appeal is directed against Order-in-Appeal No.
163-CE/MRT-I1/07 dated 27.07.2007 passed by
Commissioner {Appeals), Customs, Central Excise and Service
Tax, Meerut-11.

2. Brief facts of the case are that the appellant i.e. M/s
Tultwan  Pewochemicals  Ltd.  were engaged in the
manufacture of prepared adhesives and organic composite
solvents falling under Chapter headings 3506.00 and 38 }.4-,0.0

of the CETA, 1985 respectively. The appellant were also
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availing Modvat/Cenvat credit of the duty paid on inputs
received by them and used in or in relation to manufacture of
their final products. Besides using inputs in the manufacture
of their final product, the inputs were also cleared as such,
On industrial solvents duty leviable was BED 16%. The
appellants took Cenvat credit of only BED as no SED was
leviable on their final product, though they were entitled to
take credit of SED also. The appellant while clearing the
mputs as such during the peried from  April 2001 to
December 2001, reversed BED equivalent to the credit a\faile.d
on such inputs, at the end of the month, however, they did
not reverse any amount on account of SED assuming that
they were not required to do so as they did not take any credit
of SED, Since the Rule 3 of Cenvat Credit Rules, 2001
provides for payment of duty applicable at the rate effective
on date of removal, under cover of invoice the appellant were
asked, by the department, that SED was also to be paid. The
4 . ,lr,s.-q.,'c"z"‘f\ ..-{\
appellants took whole of the credit on SED a:sf-\i_nputs paid, on
1.01.2002 and debited the SED amount from such credit.
siee Rule 3(4) of Cenvar Credit Rules 2001 provides for
payment of sum equal to the duty of excise which is leviable
on such inputs/goods at the rate applicable to such goods on
the date of such removal and on the value determined for
such goods under Section 4 of the said Central Excise Act,

1944, the appellant was issued an notice to show cause dated
Y
\3\__



AMPEAL No A RIRA057- 1 N5 i

Tl

28.06.2002 demanding Central Excise Duty  of Rs

35,64,951/- under Rule 57 AR {1)(b}) and said Rule 3(4).

3. The show cause notice dated 28.06.2002  was
adjudicated through Order-in-Original dated 30.10.2006. The
appellant submitted before the Original Authority that they
had cleared inputs as such on payment of appropriate
amount before issue of show cause notice dated 28.06.2002,
The Original Authority confirmed the demand amounting to
Rs. 27,63,636/- under Section 11 A of Central Excise Act,
1944 read with Rule 57 AR (1}{b} of Central Excise Ruled.
1944 and Rule 3 (4} of Cenvat Credit Rules, 2001 read with
Rule 4 of Central Excise Rules, 2001, Further the Original
Authority appropriated amount of Ra. 14,33,860/- reversed in
respect of months of removal and ordered recovery of balance
amount. The Original Authority also imposed a penalty of Rs.
1 lakh on the appellant under Rule 13 of Cenvat Credit Rules,
2001. Aggrieved by the said order appellant preferred appeal
before Commissioner (Appeals). Commissioner (Appeals] has
held that credit taken in January, 2002 could not be utilized
for payment of duty in respect of clearances made during the
period from April, 2001 to December, 2001 and in view of
such finding he rejected the appeal. Aggrieved by the said

order appellant is before this Tribunal,

4. HMeard the learncd counsel for the appellant. Learned

counsel has subinitted that Cenvat Credit of BED and SED
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patd on the inputs was admissible to them for availment of
Cenvat Credit when the inputs were cleared BED during the
period from April, 2001 to December, 2001, Since they had
availed only BED as Cenvat Credit they reversed entire credit
avalled and removed inputs as such and, therefore, there was
no short reversal of credit availed while the inputs were
removed as such. When the matter of short reversal of 3ED
was brought to their notice by Revenue they availed Cenvat
Credit of SED onn 01.01.2002 which was admissible to them
during the rvespective months from April, 2001 to December,
2001 and debited the same and, therefore, there was no short

reversal of Cenvat Credit on removal of inputs as such.

5. Heard the learmed AR who has supported the impugned

Qrder-in-Appeal.

6, Having considered the rival contentions and on perusal
of records I find that the learned Commissioner {Appeals) has
dealt with aspect of payment of duty in respect of clearances
made during the period from April, 2001 to December, 2001,
However, 1 ind from the proceedings that the issue was not
related to payment of dubty but the issue was related to
reversal of Cenvat Credit on removal of inputs as such I,
further, find thar Cenvar Credit of SED avalled by the
appellant on 01.01.2002 was admissible to them during the
velevant  months  {rom  April, 2001 to December, 2001

whenever inputs were brought into the factory. Therefore,
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%
debit of SED of Rs. 13,29,776/- after availing the same on
01.01.2002 has satisfied the requurement of Rule 57 AB of
Central Excise Rules, 1944 and Rule 3 (4) of Cenvat Credit
Rules, 2001. I, therefore, set aside the impugned Order-in-
Appeal and modify the Order-in-Original to the extent of
setting aside confirmation of demand of Central Excise Duty
of Rs. 27,63,636/- and imposition of penalty of Rs. 1 lakh
and do not interfere with the amount of 14,33,860/- reversed
in respective months on the removal of inputs as such and
reversal of Cenvat C.redit availed on SED on 01.01.2002 and

debit of the same. In above terms appeal is allowed.

(Dictated and pronounced in Court) BN
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(4NIL G, SHAKKARWAR)
Member (TECHNICAL)
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