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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No. E/2751 & 2752/2009-EX[DB]

(Arising out of Order-in-Appeal  No. 167-170-CE/MNoida/2009 dated
29/06/2009 passed by Commissioner of Central Ixcise & Service Tax
(Appeals), Noida)

M/s Controls & Switchgears Plectric Ltd. (Unit) (In Appeal No.
R/2751/2009) &

Controls & Switchgears Electric Litd. (100% LOU) (In Appeal No.

E/2752/2009) Appellant
Vs.

Commissioner of Central Excise, Noida Respondent
Appearance:

Shri P. K. Sahu, Advocate, for Appellant
Shri Mohammad Altaf, Assistant Commissioner (AR}, for Respondent
CORAM.:

Hon’ble Mr. Anil Choudhary, Member (Judicial)

Fon'ble Mr. Anil G. Shakkarwar, Member (Technical)
Date of Hearing & Date of Decision

FINAL ORDER NO.,. 708015 .}.08.0.2)!. 2,01F

Per: Anil G. Shaikarwar
The present two appeals are directed against common

impugned Order-in-Appéal No. 167-170-CE /Rida/2009
dated 29/06/2009 passed by Commissioner of Central Excise
& Service Tax (Appeals), Noida. Therefore, these are taken
together for decision.

2. The appellant in Appeal No. £/2751/2009 was a Unit
engaged in the manufacture of Electronic Parts. The appellant

in Appeal No. E/2752/2009 also manufactured the same

N




goods but was having a 100% EOU status. The appellant in
Appeal No. E/2751/2009 shall be calied Appellant No. 1 and
the appellant in Appeal No. E/2752/2009 shall be called
Appellant No. 2 in this Final Order. Appellant No. 1 supplied
inputs procured by them to Appellant No. 2 on receipt of CT-3
Certificate  from Appellant No. 5 for the period from
14/12/2005 to 24 /08/2006. CT-3 Certificate is a procedure
provided under Notification No. 22/ 2003-CE  dated
31/03/2013. The said Certificated enables a 100% EOU to
procure indigenous goods as such without payment of Central
Excise duty, On production of CT-3 Certificate issued by the
authorities and submitted to the manufacturers of indigenous
goods,Appeliant No. 1 cleared inputs as such to Appellant No.
2 against CT-3 Certificate. Appellant No. 1 had availed Cenvat
credit amounting to Rs.21,96,145/- on the inputs which were
cleared under CT-3 Certificate to Appellant  No. 2
from14/12/2005 to 24/08/2006. Further it appeared to
Revenue that Appellant No. 1 was not entitled for availment of
Cenvat credit of Rs.21,96,145/- on the said inputs and
therefore, both the appellants were jssued with a commaon
Show Cause Notice dated 11/12/2000. It was pruposed in the
said Show Cause Notice to recover Cenval credit of
Rs.21,96,145/- from Appellant No. 1 under Rule 14 of Cenvat
Credit Rules, 2004 and there were proposals to impose
penalty on Appenémt No. 1 & Appellant No. 2. The said Show

Cause Notice was adjudicated through Order-in-Original No.
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3 Ex. Appeal No. 2751 & 2752/09

01/Additional Commissioner /Noida /2008 dated
31/01/2008. The Original Authority has held that had the
Noticee No. 2 procured the goods directly from the factory of
the manufacturer or warehouse then only as per the wordings
of the said Notification No. 22/2003-CE dated 31/03/2013
they were eligible for receipt of indigenous goods without
payment of Central Excise duty and that in the present case
Noticee No, 1 was not manufacturer of the said inputs which
were cleared under CT-3 Certificate therefore, the said inputs
were not eligible to be cleared without reversal of Cenvat
credit availed on the same under the cover of said Notification
No. 22/2003-CE dated 31/03/2013. The Original Authority,
therefore, disallowed the Cenvat credit of Rs.21,96,145/- to
Noticee No. 1 and imposed equal penalty on Noticee No. 1. He,
further, imposed penalty of Rs.2,00,000/- on Noticee No. 2.
Aggrieved by the said order both the noticees preferred appeal
before the Commissioner (Appeals}. The 1d. Commissioner
{Appeals) decided the appeal through impugned
Orde1'~'in—Appeél‘ No. 167-170-CE/Noida /2009 dated
29/06/2009 wherein the 1d. Commissioner {Appeals) did not
interfere with the confirmation of demand of Cenvat credit of
Rs.21,96,145/- however, reduced the penalty on Appellant
No. 1 from Rs. 21,96,145/- to Rs.4,00,000/-. Aggrieved by
the said order both the appellants are before this Tribunal.

3. Heard the 1d. Counsel for the appellant, who has

submitted that there are several pronouncements by this
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Tribunal and Hon’ble High Courts wherein it has been held
that the inputs on which Cenvat credit has been availed are
considered as excisable goods manufactured and clearance of
the same are placed at par with the clearance of excisable
goods. He has relied on Final Order passed by this Tribunal
in the case of Commissioner of Central Excisé, Customs &
Service Tax, Hyderabad-l Versus Matrix Laboratories Ltd.
reported at 2015 (330) E.L.T. 523 {Tri. — Banglore) and
submitted that at Para 5 of the said Final Order this Tribunal
has observed that the Commissioner (Appeals) had relied
upon the circular issued by the Board wherein it was clarified
that inputs could be considered as excisable goods and
clearance of the same can be place on par with clearance of
excisable goods. It was further observed by this Tribunal that
according to Rule 19(2) of Central Excise Rules any material
can be cleared without payment of duty by a manufacturer
for export and further observed that provisions of said Rule
19(2) of Central Excise Rules provided for clearance of goods
without payment of duty irrespective of the fact that they
were manufactured by the assessee or otherwise and that the
said order of this Tribunal was affirmed by Hon'ble Andhra
Pradesh & Telangana High Cowrt as reported at 2016 (338
E.L.T. A75 (A.P.). The Hon'ble Andhra Pradesh & Telangana
High Court while passing the said ruling relied on decision of
Hon’ble High Court of Karnataka reported at 2011 (267)

E.L.T. 160 (Karnatalka).
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5 Ex. Appeal No. 2751 & 2752/09

4.  Heard the 1d. A. R. for Revenue, who has supported the
impugned Order-in-Appeal No. 167-170-CE/Noida/2009
dated 29/06/2009.

5. Having considered the rival contentions and on perusal
of the facts on record, we find that issue involved in the
present case is, whether the inputs on which Cenvat credit
has been availed can be cleared without payment of duty
against CT-3 Certificate under the exemption under
Notification No. 22/2003-CE dated 31/03/2013. The
contention of Revenue is that the wording of the said
notification enables only a manufacturer to clear the goods
without payment of duty to 100% EOU against the said
notification. We find that this Tribunal in the above stated
case of Matrix Laboratories Ltd, {supra) has very clearly
observed that the inputs can be considered as excisable goods
and the clearance of the same can be placed on par with
clearance of excisable gouds and also held that clearance of
the said goods under Rule 19(2) of Cenlral Excise Rules
provided for éearamce of goods without payment of duty
irrespective of the fact that they were manufactured by the
assessee or otherwise and such finding was affirmed by
Hon’ble Andhra Pradesh & Telangana High Court. We,
therefore, hold that inputs received in factory on which
Cenvat credit has been availed can be cleared without
payment of duty against CT-3 Certificated under the benefit of

Notification No. 22/2003-CE dated 31/03/2013. We
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therefore, set aside the impugned Order-in-Appeal and allow
both the appeals. The appeliants shall be entitled for

consequential relief, as per law.

{Dictated & Pronounced in Court)

5d/- - -sd/-
(ANIL CHOUDHARY) (ANIL G. SHAKKARWAR)
Member {UDICIAL) Member{TECHNICAL)
Anvari
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