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INTHE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCIT : ALLAHABAD
COURT No. |

APPEAL No. 1/3029/2012-5X[ DB] With
CROSS Application No, T/CROSS/4042/2012

E

{Arising out of Quder-in~Appet No, T7QCIEAPPLNoida 200 data
280672012 passed by Commissioner of Customs, Central Exclse & Serviee
Tax (Appeals). Noidn)

Commissloner of Custams, Central Excise & Service Tax,
Nuiida Appullant
Vs,

M/s Linbvord Telecom Lad, Respondent
Appedranee:

shri Gyanendra Kumar Tripathi. Assistant Commissioner {AR).
For Appeltan
Shri Rajesh Chhibber (Proxy Counsel) for Respondent

CORAM:

Honble Mrs, Avchann Wadhwas, Member {Indicialy
Hon’hle My, Anil G, Shaklkarwar, Member (Fechnigal)

Date of Hearlng & Dite of Decision : 01/127°2¢

FINAL ORDER NO.EALSLL 4002

Wiin
o

Prer: Archana Wadhwa

L,

L, et

Being aggrieved with that part of the impugned order
passed by Commissioner (Appeals) vide which he has set
aside the penalties of Rs.12,64,665/- under Section 11 AC of
the Central Excise Act, 1944 but has upheld penalny of
Re, 50,000/~ under Rule 15(1) of the Cenvat Credit Rudes,

2004, Revenue has filed the present appeal.

2. Alter hearing both the aides, we note that Revenue
ohjected to avaibment of Cenvat credit of duty avedled in

respect of Bervice Tax paid on Banking & Financial Soervices,




2 iy, Appeal No, 3029713 With
CROBS Application No, 404312

dependant wpon a particular date, on which sueh ceedit was

hot avoilable. The assesspe did not ghject to twe samne and

donited the oredit,

4. The Original Adjudication proceedings initiated against
the assessee resulted in confirmation of such debit entry and
further contivmed  the  interest and imposed penalty. On
appeal Commissions (Appeals) upheld the confirmation of
Cernal wid fmpesiton of penalty under Rule 18(1) of the
Cenvat Credit Rudes, 2004, and et aside the pesalty lmposed

uider Secton 11 AC of the Contral Bxciee Act, 1944,

. We sote that the jssue nvolved was a bona-fide issue
and the appellant could have been under o bona-fide heliel
Gt such eredit was available to them even prior to the date
an which (hey had availed the same, There is no evidence
produced by the Bevenule that said availment was with any
malde-fide buention, As soon as, the sald wrong taking ef
credin was peinted out 1o the appellant ey poveraed the
sone and are nal disputing the sald reversal or confirmation
Gl biercst. Howover,  they have {ed Cross Ohjection
chadenging upholding of penalty of Re.50,000 [ in texmns of

Rute 1501 of the Cenvat Credit Rules, 2004,

5 1 us much as, we have alrendy observed that theve i
1o evidence rellecting upon the appellants mada-fide intention

co avadl the inadmissible aredit, the imposition of penally
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upon them is not warranted. We accordingly find no merits in
e Revenue's contention that the penalty is frmposable under
Yection 11 AC of the Central HEscise Act, 1944, in fact, we
aote that the Commissioner (Appeals) having set astde
pepally imposed under Section 11 AC of the Central Exrcise
Act, 1944, should have also set aside the penalty imposed

under Rule 15(1) of the Cenval Credit Rujes, 2004,

G. In view of the shove, we reject the Revenue's appeal and
allow the Croas Oljecton filed hy the assessee by trenting the

srne 48 Gross Appesl,

rn

7. fo swm up, Revenue's appeal is rejected arich Uross

Objection/Appeal s allowed.

Dictated & Pronounced in Courty |
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