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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No. C/70662-70663/2017-CU[DB] With
MISC Application No. C/MISC/70336-703372017

{Arising out of Order-in-Original No. KNP-EXCUS-000-COM-002-17-18
dated 17/07/2017 passed by Commissioner of Customs, Central Excise &
Service Tax, Kanpur)

M/s Pavas Polychem Pvt. Ltd. (In Appeal No. C/70662/2017) &
Shri Pawan Khatri, Director (In Appeal No. C/70663/2017)

Appellant
Vs,
Commissioner of Customs, Kanpur Respondent
Apbearance
Shri Amit Awasthi, Advocate &
Shri Vaibhav Dixit, Advocate, for Appeliant
Shri Rajeev Ramjan, Joint Commissioner (AR), for Respondent

CORAM:

How’ble Mr. Anil Choudhary, Member (Judicial)
Hon’ble Mr. Anil G, Shakkarwar, Member (Technical)

Date of Hearing & Date of Decision

Per: Anil G. Shakkarwar !
The Id. Counsel for the appellant has subjy

T
their contention in the above stated two appeéis\ﬁ:a;
supported by recently issued CBEC Circular No,
43/2017-Cus dated 16/11/2017 and therefore, both the
appeals may be taken up for decision. With the consent of
Revenue the main appeals were taken up for hearing ang
decision.

2. The brief facts of the case are that M/s Pavas Polychem
Pvt. Ltd. (hereinafter referred as “the appellant”) filed two Bills

of Entry on 25/09/2014 & 30/09/2014 at ICD, JRY Kanpur

by declaring the goods imported by them as “Natural Calcite
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2 Customs dAppeal No. 70662-70663/17 With
Misc. Application No. 70336-70337/17

Powder” claiming classification of the same under CTH-
25309030. It appeared to Revenue that the goods imported
were not Natural Calcite Powder but they were Processed
Calcium Carbonate Powder and therefore, the goods were
detained and samples were drawn and sent to Central
Revenue Control Library, New Delhi. The test report was
issued by CRCL, New Declhi vide their letter No.
35-Customs/CRCL/2014-15 dated 18/11/2014 indicating
that the samples were Processed Calcium Carbonate Powder.
The appellant vide his letter dated 10/07/2015 requested for
retesting of Natural Calcite Powder. The said request for
retesting of the samples were not a%fggggg to by Revenue and
Revenue went ahead on the basis of said test report given by
CRCL and issued the appellant with Show Cause Notice dated
29/02/2016 proposing change in the classification of
imported goods from CTH-25309030 to 28365000 which is
for Calcium Carbonate. Accordingly, there was a proposal to
reject the value of the goods importéd' tia;;);;gi:: said two Bills
of Entry and enhance the same and as a result there was a
proposal to demand differential Customs duty of
Rs.6,80,859/-. Further, there was a proposal to confiscate the
goods covered by above stated two Bills of Entry and also to
confiscate the previous consignment imported by the same
appellant. Further, there were proposals to enhance the value

of goods imported in the past after they were cleared long

back and there was alsc proposal to demand differential duty

&
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3 Customs Appeal No. 70662-70663/17 With
Mive, Application No, 71336-70337/17

of Rs.31,00,070/- in respect of past cleared consignments.
There were proposals to impose penalty on the importer and
on the director of the importer company. The appellant
submitted in reply to the Show Cause Notice that through
Final Order No. A/50137/2015 dated 19/01/2015 this
Tribunal in the case of M/s Rathi Enterprises, Delhi had set
aside the Order-in-Original therein and Revenue was directed
to get the samples retested from any laboratory other than
CRCL, New Delhi. The appellant also submitted before the
Original Authority in the said reply to Show Cause Notice that
they requested on 09/07/2015 & 10/07/2015 for furnishing
the Test Report in Original and that the DRI Authorities
through letter dated 28/08/2015 informed them that as
informed earlier, for retesting procedure should be followed.
They, further submitted that this Tribunal had recorded in
the above stated case of M/s Rathi Enterprises that
representative samples were drawn and sent to CRCL
Laboratories and that CRCL did not have equipment 1o test
the said samples and therefore, the test report given by CRCL
was in doubt and that the appellant had right to ask retest of
the sawpples from any other laboratory other than CRCI. The
Original Authority adjudicated the said Show Cause Notice
through impugned Order-in-Original and confirmed all the
proposals in the said Show Cause Notice, including
confirmation of demand confiscation, etc. and imposed

penalty of Rs.70,00,000/- on the importer-appellant and

S\



4 Customs Appeal No. 76662-70663/17 With
Mise. Application No, 70336-70337/17

penalty of Rs.70,00,000/- on Shri Pawan Khatri (Director).
Aggrieved by the said order, both the appellants have
preferred present appeal,

3. Heard the 1d. Counsel for the appellants. He has
submitted that the whole proceedings have violated principles
of natural justice because as held by this Tribunal in the said
case of M/s Rathi Enterprises the appeliant had right to ask
retest of the samples from any other laboratory other than
CRCL. Further, he has submitted that they informed the
Original Authority that CRCL did not have equipment for
testing Natural Caleite Powder because for testing whether
the Calcite Powder was natural or processed x-ray diffraction
method is to be used and CRCL did not have such equipment
and that said contention has been confirmed through
Circular No. 43/2017-Cus dated 16/11/2017 issued by
Central Board of Excise & Customs, wherein in Para 2 of the
said Circular it has been stated that the Laboratorics were
short listed for testing of samples which cannot be tested in
CRCL and Laboratory and for Natural Calcite Powder al Sr.
No. 16 of Annexure to the said Circular the laboratory
selected 1s  National Metallurgical Laboratory (NMLJ,
Jamshedpur & Chennai which functions under the Ministry
of Science & Technology. He has submitted that on the basis
of test report of samples drawn from the consignments for
which Bills of Entry were filed on 25/09/2015 & 30/09/2015

the classification and valuation of earlier consignment

A
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5 Customs Appeal No. 76662-70663/17 With
Mise. Application No. T0336-70337/17

imported by the same importer were also adjudicated through
impugned Order-in-Original and applying test report to such
consignments which were not the consignments for which the
representative samples were & drawn the test report cannot
be applied in that manner and therefore, the entire
adjudication order in respect of past consignments including
classification, valuation of demand and imposition of fine and
penalty is not sustainable. He relied upon the decision of this
Tribunal in the case of Penshibao Wang P. Ltd. Versus
Commissioner of Customs (Seaport-Import), Chennai reported
at 2016 (338} ELT 597 (Tri. - Chennai) and submitted that in
the said case on the basis of test report of live consignment it
was held that re-classification of the goods in respect of past
consignments was ot sustainable.

4, Heard the 1d. A. R. for Revenue, who has supported the
impugned Order-in-Original.

5. Having considered the rival contentions and on perusal
of the facts on record, we find that in so far as confirmation of
demand, re-classification, enhancement of value,
confiscation, imposition of penalty and redemption fine on
past clearances in the impugned Order-in-Original is
concerned the same set aside by relying on the precedent
decision of this Tribunal in the case of Penshibao Wang P.
Ltd. (supra). In so far as, the Order-in-Order in respect of the
said two Bills of Entry dated 25/09/2014 & 30/09/2014 is

concerned, we find that the said Circular dated 16/11/2017
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IS Customs Appeal No. T0662-70863/17 With
Misc. Application No. 70336-7(0337/17

clearly mdicates that National Metallurgical Laboratory (NML),
Jamshedpur & Chennai were identified as designated
laboratory for testing of Nafural Calcite Powder. We also find
that in the case of M/s Rathi Enterprises, this Tribunal had
held that CRCL did not have facility to test the samples and
therefore, the test report given by CRCL is in doubt and that
the appellant had right to ask retest of the samples from any
other laboratory other than CRCL. We find that in the case of
M/s Rathi Enterprises the right of the importer to get the
samples re-tested was upheld and therefore, the confirmation
demand to the extent of Rs.6,80,858/- is not sustainable
since re-testing of samples in the laboratory other than CRCL
was not allowed. Therefore, the related confiscation and
imposition of penalty and re-determination of value of
consignments related to Bills of Entry filed on 25/09/2014 &
30/09/2014 is not sustainable. In the result, the entire
Original-in-Original is set aside and both the appeals are
allowed. Since the main appeals are allowed both the
Miscellaneous Applications are disposed as infructuous. The

appellants shall be entitled for consequential relief, as per

law.
L e (Dictated in Court)
-Sd/- -Sd/-
{ANIL CHOUDHARY) ) (ANIL G. SHAI(E(ARWAR)
Member {(JUDICIAL) = Member (TECHNICAL)
Ansari
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