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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No.
CROSS Application No. F/CROSS/104/2012
APPEAL No. B/132/2012-EX[DB]

(Arising out of Order-in-Appeal No. 201-CE/APPL/KNP/201T  dated
30/08/2011 passed by Commissioner of Central Excise & Customs
{(Appeals), Kanpur)

Commissiener, Customs & Central Excise, Kanpur - Appeliant
Vs.

M,’s Prabhoo Lal Ram Ratan Das (P), Ltd. Respondent
Appearance; _

Shri Pawan Kumar Singh {Supdt) AR for Appellant
Shri Nishant Mishra {Advocate) for Respondent
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)
Hon’ble Mr, Anil G. Shakkarwar, Member (Technical)

Date of Hearing : 07/12/2017
Date of Decision 07/12/2017

FINAL ORDER NO= #0385 0/2018

Per: Anil G. Shakkarwar

The present appeal is aIiSing out of Order-in-Appeal No.
201-CE/APPL/KNP/2011 dated 30.08.2011  passed by
Cummissioner {Appeals), Customs and Central Excise,

Kanpur. The appeal is filed by Revenue.

2. Brief facts of the case are that the respondent was
manufacturing branded Chewing Tobacco. The dispute arose

as to whether the branded chewing tobacco manufactured by
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5 CROSS Application No. E/CROSS/104/2012 in
_ APPEAL No, E/132/2002-EX[DB)

the respondent was  un-manufactured tobacco  or
manufactured tobacco. The rate of duty for manufactured and
un-manufactured tobacc;o was different Revenue treated the
goods to be manufacture tobacco and calculated the
differential duty of Rs. 27.03 lakhs for the period from March,
2010 to January, 2011, The basis for arriving at the opinion
that the goods manufactured by the respondents were
manufactured tobacco was the communication dated
22.06.2010 issued by the Chemical Examiner who had
‘mentioned that the samples received by him may be
considered as manufactured tobacco in reference to Chapter
Note 3 to Chapter 24 of the Central Excise Tariff Act. On
contest the issue was decided through Order-in-Original
dated 08.06.2011, wherein the demand was confirmed and
equal penalty was imposed. Aggrieved by the said order
responder preferred appeal before Commis_§ioner (Appeals).
Learned Commissioner {Appeals) decided the appeal through
impugned Order-in-Appeal. The learned Commissioner
(Appeals) has taken into consideration the ‘communication
received from chemical examiner and relying on this

A phemicats
Tribunal’'s Final Order in the case of M/s Riddhi,\\?s
Commissioner of Central Fxcise, Belgaun reported at 2011
(270} ELT 291 whercin it was held that personal opinion of
the chemical examiners cannot decide the classification of the
goods. Through the impugned Order-in-Appeal Learned

Commissioner {Appeals) accepted the stand taken by
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3 CROSS Application No, E/CROSS/104/2012 in
APPEAL No. E/132/2012-EX{DB]

respondents to present appeal. Aggrieved by the said order,

Revenue preferred appeal before this Tribunal.

3. The ground of the appeal preferred by Revenue states
that the learned Commissioner (Appeals] has ignored the
report of the chemical examiner and that the goods are

marnufactured tobacco.

4,  Heard the .}earned AR who has presentéd the grounds of
appeal. Heard the learned counsel for the respondent who
has submitted tﬁat the chemical examiner .did not give the
chemical composition of the samples forwarded to him but he
has referred to Chapter Note 3 and gave his opinion that the

goods were manufactured tobacco.

5. Having considered the rival contentions and on perusal
of records we find that in the present case Revenue wants to
delegate the power of adjudication to the chemical examiner
which is beyond the scope of Central Excise Act, 1944. The
job of the chemical examiner is to analyse the samples
forwarded with reference to the test and give the result. It is
the responsibility of the Adjudicating Authority to take
chemical examiner’s report and apply it to the facts and
provisions of law and the entries in the Central Excise Tariff
and decide classification of the goods, The Original Authority
has failed in doing so and he has accepted adjudication by

the chemical examinerg that the goods were manufactured
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4 CROSES Application Ne. E/ACRQSS/I04/2012 in
APPEAL No. E/130/2012-EX{DB]

tobacco. We, therefore;, do not find any strength in the
grounds raised by Revenue. We uphold the impugned Order-
in-Appeal and reject the appeal filed by Revenue. Cross

objection also stands disposed of.

{(Dictated and pronounced in Court)

5d/- sdf-
{ANIL CHOUDHARY) (ANIL G. SHAKKARWAR)
Member (JUDICIAL)

Member (TECHNICAL)
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